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Summary of Developments . . . 


Transportation 


The United States Supreme Court has made 
clear that state statutes and local ordinances 
requiring racial segregation on buses and other 
city transit lines are unconstitutional under the 
principle announced in the School Segregation 
Cases (p. 1023). The case arose in Alabama 
where a three-judge federal district court held 
that such laws were in violation of the Four- 
teenth Amendment to the United States Consti- 
tution. The Supreme Court affirmed that de- 
cision without an opinion, citing previous cases 
which had declared required racial segregation 
in public schools, parks and golf courses to be 
invalid. Racial segregation by railroads and 
buses operating in interstate commerce had been 
ruled in violation of federal statute by the Inter- 
state Commerce Commission in 1955 (see 1 Race 
Rel. L. Rep. 263 and 272). 

A proceeding before the Interstate Commerce 
Commission involving alleged discriminatory 
seating of a Negro on an interstate bus was dis- 
missed on grounds the complainant had pre- 
sented false testimony (p. 1138). 


Education 


“The plaintiffs [school officials] being bound 
by constitutionally imposed duty and their oaths 
of office to support the Fourteenth Amendment 
and to accord equal protection of the laws to 
all persons in their operation of the Hoxie schools 
must be deemed to have a right, which is a fed- 
eral right, to be free from direct interference in 
the performance of that duty.” So states ‘the 
United States Court of Appeals for the Eighth 
Circuit in deciding on appeal a case which arose 
in Arkansas (p. 1027). The school officials had 
obtained an injunction in federal district court 
to restrain a number of persons from interfering 
with their efforts to operate the schools on a 
racially non-discriminatory basis. On the appeal 
of the case to the Federal Court of Appeals briefs 
had been filed by the United States Department 
of Justice supporting the validity of the district 
court's action and by the Attorney General of 
Georgia on behalf of the defendants. With re- 


spect to the power of the federal district court ° 


to hear the case, the Court of Appeals found 


adequate general “federal question” jurisdiction, 
as well as jurisdiction under the federal Civil 
Rights Acts. 

The legal authority of state courts to enforce 
racial segregation in public schools has been 
denied by the Tennessee Supreme Court (p. 
1051). The court declared that state constitu- 
tional and statutory provisions requiring racially 
separate public educational facilities have been 
rendered void by the decision of the United 
States Supreme Court in the School Segregation 
Cases. The decision arose out of the efforts of 
some citizens to halt the admission of Negro 
pupils to previously all-white schools in Clinton, 
Anderson County, Tennessee. The admission of 
the Negro pupils was pursuant to the order of 
a federal district court which was lending its 
processes to the continuing enforcement of its 
decree (p. 1045). 

In Kentucky a federal district court declined 
to approve a proposed plan for spreading the 
racial integration of the schools in Hopkins 
County over a period of twelve years by integrat- 
ing one grade each year (p. 1038). The court, 
however, did not issue an injunction but granted 
the school board additional time to evolve a suit- 
able plan. The validity of the Fourteenth 
Amendment was attacked in two cases in Mary- 
land (pp. 1039, 1041) in which the continuance 
of racially separate schools was sought. There 
the contention was made that the Fourteenth 
Amendment was never properly adopted as a 
part of the federal constitution. One of the courts 
in which these cases were argued declined to con- 
sider that ground, while the other court stated 
that the matter of the adoption of an amend- 
ment is a political question which is not subject 
to judicial determination by the court. Inter- 
vention for the purpose of questioning the 
validity of the Fourteenth Amendment by per- 
sons other than school authorities was not per- 
mitted by a federal district court in a Nashville, 
Tennessee, school case (p. 1042). 

The Virginia General Assembly adopted a 
comprehensive legislative program for imple- 
menting an announced policy of preventing the 
racial integration of the public schools of the 
state (beginning at p. 1091). Several means are 
adopted for carrying out that policy. 

In Texas a subcommittee of the Governor's 
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Advisory Committee on Segregation in the Pub- 
lic schools made its report (p. 1077) recommend- 
— enactment of legislation and the estab- 
lishment of other procedures so as to establish 
racially separate but racially nondiscriminatory 
school systems. 


Employment 


The third annual report, 1956, of the Presi- 
dent's Committee on Government Contracts, 
concerned with efforts to remove discrimination 
in employment in the field of federal govern- 
ment contracts, has been issued (p. 1149). In 
New York the State Commission Against Dis- 
crimination has released a statement concerning 
discrimination in employment by airlines (p. 
1148). The Attorneys General of Minnesota and 
Oregon have rendered opinions involving inter- 
pretations of those states’ “Fair Employment 
Practices Acts” (pp. 1161, 1163). Both opinions 
involve employment application forms. In Min- 
nesota the use of photographs on such applica- 
tions was involved, while in Oregon the posing 
of questions concerning religion was presented. 
An ordinance establishing the Equal Employ- 
ment Opportunity Commission has been enacted 
in Baltimore, Maryland (p. 1113). 


Other Developments 


A statement signed by a number of prominent 
lawyers deploring “Recent Attacks Upon the 
Supreme Court of the United States” has been 
published (p. 1024). The National Association 
for the Advancement of Colored People was en- 
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joined from doing business in Texas by a state 
court there (p. 1068), while the Attorney Gen- 
eral of New York held in an opinion that that 
organization might register in that state as a tax- 
exempt corporation, (p. 1164). There must be 
racially-separated seating arrangements at a 
political discussion meeting in a public school in 
Virginia sponsored by the League of Women 
Voters, the Attorney General of that state has 
declared (p. 1156). 

The effect of racial urban settlement patterns 
on municipal zoning laws was involved in court 
action in Florida which was primarily concerned 
with zoning of taverns and bars (p. 1073). The 
California Alien Land Law, which had previous- 
ly been declared unconstitutional by state courts, 
was repealed by initiative vote (p. 1118). The 
Ontario, Canada, Fair Accommodations Practices 
Act was held not to be applicable to apartment 
buildings by a commissioner in that province (p. 
1144). The constitutionality of license revoca- 
tion under a similar act in Michigan was upheld 
by that state’s Attorney General (p. 1158). 


Volume Index 


This last issue of Volume I of the RACE RE- 
LATIONS LAW REPORTER, in addition to a 
cumulative Table of Cases (p. 1167), contains a 
complete subject matter and geographical index 
of the materials presented in this volume. This 
permits a ready check of the significant legal de- 
velopments since May, 1954, in which questions 
of race or color have arisen or been an issue (p. 
1175). Certain of these developments are sum- 
marized in a brief Foreword to the index. 
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UNITED STATES 
SUPREME COURT 


TRANSPORTATION 


Buses—Alabama 
W. A. GAYLE, et al. v. Aurelia S. BROWDER et al. 
United States Supreme Court, November 13, 1956, 





U.S. ___, 77 S.Ct. 145, No. 342. 


SUMMARY: Negro citizens in Montgomery, Alabama, brought a class action in federal district 
court against state and city officials, the company operating local buses in the city, and certain 
of its bus drivers, seeking a declaratory judgment and an injunction. The plaintiffs asked that 
the defendants’ enforcement of state laws and city ordinances requiring racial segregation on 
the city bus lines be declared in violation of the United States Constitution and enjoined. Juris- 
diction of the suit was assumed by a three-judge federal district court. The district court held 
that such enforced segregation violated the Equal Protection and Due Process Clauses of the 
Fourteenth Amendment, the doctrine of separate-but-equal as applied to public transportation 
in Plessy v. Ferguson having been impliedly overruled. 142 F.Supp. 707, 1 Race Rel. L. Rep. 
669 (M.D. Ala. 1956). On appeal the United States Supreme Court, in a Per Curiam order, af- 


firmed, citing cases which had previously held unconstitutional required racial segregation in 
public schools and municipal recreational facilities. 


PER CURIAM U.S. 488; Mayor and City Council of Baltimore v. 


The motion to affirm is granted and the judgment Dawson, 350 U.S. 877; Holmes v. Atlanta, 350 
is affirmed. Brown v. Board of Education, 847 U.S. 879. 





MISCELLANEOUS ORDERS 
The United States Supreme Court: 


Denied certiorari (i.e., declined to review) in the following cases: 


Doby v. Brown (Prior decision 232 F.2d 504, 1 Race Rel. L. Rep. 664 (4th Cir. 1956) in which 
federal court jurisdiction was denied in a case involving the validity of North Carolina school 
bonds. ) US. , 77 S.Ct. 57, No. 228, October 8, 1956. 


Central of Georgia Railway v. Jones; Jones v. Central of Georgia Railway (Prior decision 229 
F.2d 648, 1 Race Rel. L. Rep. 558 (5th Cir. 1956) in which an injunction and damages were 
allowed in a case involving racial distinctions under a labor union contact in Alabama.) 
—USS. , 77 S.Ct. 32, 57, Nos. 83 and 231, October 8, 1956. 


Hood v. Board of Trustees of Sumter County School District No. 2 (Prior decision 232 F.2d 626, 
1 Race Rel. Rep. 519 (4th Cir. 1956) in which exhaustion of state administrative remedies was 
required by the federal court prior to consideration of a school desegregation case in South 
Carolina. ) US. , 77 S.Ct. 95, No. 248, October 15, 1956. 


Rippy v. Brown (Prior decision 233 F.2d 796, 1 Race Rel. L. Rep. 649 (5th Cir. 1956) in which 
a federal district court’s denial of an injunction in a school desegregation case in Dallas, Texas 
was reversed. ) US. , 77 S.Ct. 99, No. 292, October 22, 1956. 
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Department of Conservation and Development v. Tate (Prior decision 231 F.2d 615, 1 Race Rel. 
L.Rep. 530 (4th Cir. 1956) invalidating a racial bar in admission to state parks and the leasing 


of state parks in Virgina.) US. 





, 77 S.Ct. 58, No. 238, October 8, 1956. 


Conley v. Gibson (Prior decision 138 F.Supp. 60; 229 F.2d 436; 1 Race Rel. Rep. 556, involv- 


ing racial membership bars and discrimination in contracts of railway labor unions. ) 
, 77 S.Ct. 37 (No. 109, October 8, 1956.). 


US. 











CONSTITUTIONAL LAW 


Interposition and Nullification 


George Wharton Pepper, Chairman of the Council and former President of the American Law 
Institute, published a statement on October 23, 1956, entitled “Recent Attacks Upon the 
Supreme Court of the United States. A Statement by Members of the Bar.” The published state- 
ment carried the signatures of one hundred prominent lawyers from all parts of the country 
including three former presidents of the American Bar Association. Mr. Pepper’s covering 
letter, the statement, and its appendix are printed below. 


October 28, 1956 


It is my privilege to speak for a representative 
group of American lawyers in bringing to public 
attention their carefully considered statement 
concerning “Recent Attacks upon the Supreme 
Court of the United States.” I bespeak for the 
statement which is relatively short and to the 
point the thoughtful consideration of all those 
who read it. 


It will, I think, be entirely clear that the 
statement is utterly unrelated to any partisan or 
local point of view. It has been signed by 100 
lawyers who reside in 31 states and territories 
of the United States. 


We who have signed it are concerned with a 
matter of great national significance with re- 
spect to which we find occasion to speak out as 
lawyers. In the group are individuals who have, 
in the composite, borne important public re- 
sponsibilities and exercised leadership in the 
work of the organized bar and in American legal 
education. 


S/George Wharton Pepper 


RECENT ATTACKS UPON THE SUPREME 
COURT OF THE UNITED STATES 


A Statement by 


Members of the Bar. 


As members of the bar we have been deeply 
disturbed by recent attacks on the Supreme 
Court of the United States. No institution of 


our government, including the judiciary, stands 
beyond the reach of criticism; but these attacks 
have been so reckless in their abuse, so heedless 
of the value of judicial review, and so dangerous 
in fomenting disrespect for our highest law 
that they deserve to be repudiated by the legal 
profession and by every thoughtful citizen. 


The Constitution is our supreme law. In many, 
of its most important provisions it speaks in gen- 
eral terms, as is fitting in a document intended, 
as John Marshall declared, “to endure for ages 
to come.” In cases of disagreement we have 
established the judiciary to interpret the Con- 
stitution for us. The Supreme Court is the em- 
bodiment of judicial power, and under its evolv- 
ing interpretation of the great constitutional 
clauses—commerce among the States, due proc- 
ess of law, and equal protection of the laws, to 
name examples—we have achieved national uni- 
ty, a nation-wide market for goods, and govern- 
ment under the guarantees of the Bill of Rights. 
To accuse the Court of usurping authority when 
it reviews legislative acts, or of exercising 
“naked power” is to jeopardize the very institu. 
tion of judicial review. To appeal for “resist- 
ance” to decisions of the Court “by any law- 
ful means” is to utter a self-contradiction, whose 
ambiguity can only be calculated to promote 
disrespect for our fundamental law. The privi- 
lege of criticising a decision of the Supreme 
Court carries with it a corresponding obligation 
—a duty to recognize the decision as the su- 
preme law of the land as long as it remains in 
force. 


There are ways of bringing about changes in 
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constitutional law, but resistance is not such a 
way. Changes may be wrought by seeking an 
overruling decision, or by constitutional amend- 
ment. It is through the amending process, and 
not by resistance, that the people and the States 
stand as the ultimate authority. 


The current wave of abuse was doubtless 
precipitated by the school segregation decisions, 
though it has by no means been limited to them. 
Since our position does not depend on agree- 
ment with those decisions, it is not our purpose 
to discuss their merits. As individuals we are 
entitled to our own views of their soundness. 
Some of us are definitely in disagreement with 
them. In an Appendix we have sought to put 
these decisions in historical perspective and our 
signatures to this declaration are intended to 
evidence our approval of the statements in the 
Appendix. Our present concern is for something 
more fundamental than any one decision or 
group of decisions; our concern is for the tradi- 
tion of law-observance and respect for the judi- 
ciary, a tradition indispensable to the cherished 
independence of our judges and orderly prog- 
ress under law. 


The American Bar has been alert to defend 
the judiciary against assaults which would un- 
dermine the Rule of Law, and to make plain 
to the American public the dangers lurking in 
such challenges. In 1937, when the Court was 
threatened, the Bar rallied to its support as an 
institution, regardless of individual dissatisfac- 
tion which many felt toward important decisions 
of that time. We must do no less today. 


The signers of this statement represent di- 
verse political outlooks and geographic associa- 
tions. We are all the more firmly united in our 
resolve to defend the Rule of Law against the 
present challenge. 


APPENDIX 


Occasionally in our history decisions of the 
Court have met with official resistance on the 
part of one or more States. No section of the 
country has had a monoply on such aberrations, 
and in their outcome these episodes have only 
served to strengthen the tradition of respect for 
law. In 1803 the legislature of Pennsylvania as- 
serted that a federal court had illegally usurped 
jurisdiction and that its decree ought not to be 
supported or obeyed. Reviewing this action, 


1025 


the Supreme Court in 1809, through Chief Jus- 
tice Marshall, took note of a supposed right of 
interposition: 


“The act in question does not, in terms, 
assert the universal right of the state to 
interpose in every case whatever; but as- 
signs, as a motive for its interposition in 
this particular case, that the sentence, the 
execution of which it prohibits, was ren- 
dered in a cause over which the federal 
courts have no jurisdiction.” 


The answer which Marshall gave is as valid 
and compelling today as it was almost a century 
and a half ago: 


“If the legislatures of the several states 
may, at will, annul the judgments of the 
courts of the United States, and destroy the 
rights acquired under these judgments, the 
constitution itself becomes a solemn mock- 
ery; and the nation is deprived of the means 
of enforcing its laws by the instrumentality 
of its own tribunals. So fatal a result must 
be deprecated by all; and the people of 
Pennsylvania, not less than the citizens of 
every other state, must feel a deep interest 
in resisting principles so destructive of the 
Union, and in averting consequence so 
fatal to themselves.” (5 Cranch 115, 136 
(1809) ). 


The President at the time was James Madison, 
whose earlier views may have given some rea- 
son to the Governor of Pennsylvania to solicit 
his support. But when thus approached, Madi- 
son was firm in upholding the Rule of Law. He 
said: “... the Executive is not only unauthorized 
to prevent the execution of a decree sanctioned 
by the Supreme Court of the United States, but 
is expressly enjoined, by statute, to carry into 
effect any such decree, where opposition may be 
made to it.” (Cong. Globe, 11th Cong. 2d sess., 
p. 2269 quoted in I Warren Supreme Court in 
United States History, p. 382). 


It is unnecessary to recount additional epi- 
sodes of this kind. Surmounting attacks 
prompted by local pressures, it was this very 
authority of the Court that served to foster recon- 
ciliation after the Civil War, when State and 
federal statutes disqualifying former supporters 
of the Confederacy from public and professional 
employment were held by the Court to be repug- 





1026 RACE RELATIONS LAW REPORTER 


nant to the Constitution as bills of attainder. 
Thus the attacks on the power of the Court 
proved to-be as short-sighted as they were short- 
lived. 


Concerning the school cases themselves, it 
should be enough to point out that they do not 
warrant any departure from our tradition of re- 
spect for law. It has been said that they were a 
usurpation because the equal protection clause 
of the Fourteenth Amendment does not speak 
of schools and Congress had not legislated on 
the subject. But the equal protection clause was 
deliberately couched in general terms; it does 
not speak of jury service or transportation or 
any of the other specific fields in which the 
Court has been faced with racially restrictive 
laws. These problems must be resolved by the 
Court. 


Whether as individuals we agree or disagree 
with the school decisions, we recognize that 
they were the culmination of a steady line of 
growth in the application of the concept of 
equal protection of the law, and that each stage 
was preceded by sincere and determined opposi- 
tion. In 1880 the right of Negroes to be included 


on juries was established by judicial decision. 
In 1917 racial restrictions in municipal zoning 
laws were held unconstitutional, and in 1948 
this principle was applied to prevent the en- 
forcement of private racial covenants for hous- 
ing. In 1927 the first of a series of cases out- 
lawed the all-white primary under the Four- 
teenth Amendment. In 1938 the first of a series 
of cases applied the principle of equal protec- 
tion to higher education; through Chief Justice 
Hughes the Court held that a State did not 
satisfy its constitutional duty by offering to pay 
for a student’s tuition at a non-segregated uni- 
versity in another State. The elementary-school 
cases themselves were presented in a series 
of oral arguments and written briefs that ad- 
vanced every possible contention; the Court 
heard reargument on the merits and still another 
argument on the form of the decree. The cases 
were treated with the utmost deliberation. Re- 
cognizing the problems of adjustment in some 
localities, the Court left the .decrees to be 
carried out under the supervision of the dis- 
trict courts. The local authorities are obligated 
to see that the Court’s decision is complied with 
in good faith. 
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EDUCATION 


Public Schools—Arkansas 


Herbert BREWER et al. v. HOXIE SCHOOL DISTRICT NO. 46 of Lawrence County, Arkan- 
sas, et al. 


United States Court of Appeals, Eighth Circuit, October 25, 1956, No. 15510. 


SUMMARY: Officials of the Hoxie, Arkansas, school district brought an action in federal dis- 
trict court against a number of individuals and incorporated and unincorporated organiza- 
tions seeking an injunction to restrain the defendants from interfering with the efforts of the 
plaintiffs to operate the district schools on a racially non-discriminatory basis. A preliminary 
injunction was issued. 135 F.Supp. 296, 1 Race Rel. L. Rep. 43 (E.D. Ark. 1955). After 
hearings the district court made the injunction permanent, finding that the defendants, acting 
in concert, unlawfully impeded the process of integration begun by the plaintiffs. 137 F.Supp. 
364, 1 Race Rel. L. Rep. 299 (E.D. Ark. 1956). On appeal to the United States Court of Ap- 
peals for the Eighth Circuit the defendants urged lack of jurisdiction in the federal district 
court and the absence of grounds for an injunction. Amicus curiae briefs were filed by the 
United States through the Department of Justice and by Eugene Cook as Attorney General of 
Georgia. The brief for the United States urged, among other grounds for supporting the judg- 
ment below, that the plaintiff school officials have an inherent federal right to be free from 
interference with the performance of their duty to support and obey the requirements of the 
Fourteenth Amendment to the Constitution. The brief of the Attorney General of Georgia 
urged, among other grounds for reversing the judgment below, that the federal court lacked 
jurisdiction under the Civil Rights Acts, and that the injunction denied defendants’ freedom of 
speech and assembly. The Court of Appeals affirmed the granting of the injunction, hold- 
ing that the “free speech” protection of the constitution does not extend to the activities of the 
defendants in attempting to incite disobedience to law. The court found adequate general 
“federal question” jurisdiction under 28 U.S.C. § 1331. In addition, with respect to jurisdic- 
tion under the Civil Rights Acts, the court cited statutes and cases indicating that federal dis- 
trict courts have broad equitable and other judicial powers in dealing with alleged deprivation 
of federally secured rights. 


Before WOODROUGH, VOGEL and VAN OOSTERHOUT, Circuit Judges. 


WOODROUGH, Circuit Judge. Education of Topeka, 347 U.S. 483 [May 17, 
1954] and 349 U.S. 294 [May 31, 1955], the 


Prior to 1955, the public schools in Hoxie 
School District No. 46 of Lawrence County, Ark- 
ansas, servicing about a thousand white students 
and twenty four negroes, were operated in accord 
with the laws of the State prescribing segregation 
of the white and colored pupils, but on June 5, 
1955, following the two decisions of the Supreme 
Court of the United States in Brown v. Board of 


school board of directors determined that as 
the Fourteenth Amendment to the United States 
Constitution, interpreted in those decisions, in- 
validated all state laws imposing segregated 
public education, the Board was required to 
desegregate the schools within their jurisdiction 
as soon as all administrative obstacles could be 
removed. The Board further determined that 
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under Article VI, Clause 3 of the United States 
Constitution requiring state officers to bind them- 
selves by oath to support the Constitution which 
by Article VI, Clause 2 is the supreme law of the 
land, they had the right and duty to change to a 
non-discriminatory system without awaiting re- 
peal of the Arkansas segregation statutes. 


On June 25, 1955, the Board determined that 
all legally cognizable obstacles to desegregation 
had been removed, and resolved to desegregate 
the schools within its jurisdiction, and on July 11, 
1955, the schools were opened without segrega- 
tion. Such operation of them was effective for 
several weeks with satisfactory reaction from 
pupils and the local community, but thereafter 
attempts to obstruct and prevent the operation 
of the schools on the integrated basis were sys- 
tematically planned and set on foot, and the 
present action was brought by the School Dis- 
trict, the members of the School Board and the 
School Superintendent in the federal district 
court in Arkansas to obtain restraining order and 
injunction against such obstruction’. 


[Defendants’ Interference] 


The defendants named in the complaint are 
individuals and organizations alleged to have 
entered into and carried on a conspiracy to ob- 
struct the school board from securing the equal 
protection of the laws in the operation of the 
public schools to all persons within the district. 
It was alleged that defendants in furtherance of 
their conspiracy claimed and asserted that Ark- 
ansas laws required a continuation of segregation 
and that plaintff’s resolution to desegregate the 
schools was illegal. That defendants committed 
numerous acts of trespass upon the school prop- 
erty and acts of annoying, threatening, and 
intimidating the individual plaintiffs, and made 
inflammatory speeches at mass meetings condon- 
ing physical violence and calling for mass action 
in resistance to desegregation, and to the same 
end made threats to boycott the schools and to 
subject the members of the school board to end- 
less, expensive litigation, and attempted by fear 
and persuasion to deter the children from attend- 
ance at schools of the district. The acts of de- 
fendants caused discontinuance of a school ses- 





1. Declaratory judgment was also prayed for but was not 
awarded and no issue is here preserved in respect to 
it. 
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sion, reduction of school attendance resulting 
in immediate loss of annual revenue to the 
school district, and restoration of segregation 
demanded by defendants would cost an immedi- 
ate additional expenditure. That the matter in 
controversy exceeded, exclusive of interest and 
costs, the sum of $3,000, and that plaintiffs would 
suffer irreparable injury unless granted injunc- 
tive relief. 


The plaintiffs asserted jurisdiction in the feder- 
al court under Title 28 U.S.C.A. Section 1331, 
and that the action arose under Article VI, 
Clauses 2 and 3 of the Constitution of the United 
States; the Fourteenth Amendment to the Con- 
stitution of the United States, and Article IV, 
Section 4 of the Constitution. Jurisdiction was 
also invoked pursuant to Title 28 U.S.C.A. Sec- 
tion 1343 with further allegation that the action 
also arose under Title 42 U.S.C.A. Sections 1983, 
1985 (2), and 1988, and under Title 18 U.S.C.A. 
Sections 241 and 242. 


[Temporary Restraining Order] 


A temporary restraining order was issued by 
Judge Trimble, presiding in the district court, 
on presentation of the verified complaint sup- 
ported by affidavits, and thereafter hearing was 
had on a motion by defendants to dismiss. Judge 
Trimble denied the motion and accompanied 
the ruling with written opinion, 135 F. Supp. 
296. Thereafter, issues having been joined, 
plenary trial was had in the district court on the 
merits before Judge Reeves [assigned] and judg- 
ment was rendered against the defendants and 
all persons acting in concert with them enjoining 
them from 

“interfering by acts of trespass, boycott or 

picketing with the free operation of schools 

within plaintiff's jurisdiction; from in any 
manner deterring the attendance at school 
of children within said school district and 
from in any manner threatening or intim- 
idating the individual plaintiffs; from taking 
any acts of any kind whatsoever which seek 
to compel by force, intimidation, threats or 
violence a rescission of the orders hereto- 
fore made integrating the public schools of 
Hoxie.” 


The judgment was based on meticulously de- 
tailed and complete findings of fact which are 
reported along with the opinion of Judge Reeves 
at 137 F. Supp. 364. 
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All of the defendants in the action have joined 
in this appeal to obtain a reversal of the judg- 
ment. They do not assign any specified finding 
of fact of the trial court as clearly erroneous, 
though in their statement of the facts set forth 
in the brief, some differences from the findings 
are observed. 


[Defendants’ Contentions] 


They contend for reversal that the federal 
court was without jurisdiction of the action; that 
the complaint failed to state facts sufficient to 
constitute a cause of action; that the evidence 
was insufficient; and that the injunction granted 
is violative of the First Amendment of the Con- 
stitution in that it abridges freedom of speech 
and denies the right peaceably to assemble and 
petition. 


The Attorney General of the State of Georgia 
has filed a brief under leave of the court as ami- 
cus curiae seeking reversal of the judgment in 
accord with the brief of appellants, and the 
United States, asserting that the issues presented 
in the case have a nation-wide impact, has filed 
a brief, with leave of the court, as amicus curiae 
advocating affirmance of the judgment in accord 
with the brief of appellees. 


In view of the publication in the Federal 
Supplement of the facts as found by the District 
Court, we do not repeat them here but refer to 
the publication. We have carefully compared 
the findings with the evidence and conclude that 
each of the findings is supported by substantial 
evidence and none is clearly erroneous. Federal 
Rules of Civil Procedure, Rule 52 (a). 


[Federal Jurisdiction] 


Turning first to the question of federal juris- 
diction, it is the position of the appellees that 
federal jurisdiction of the case exists under the 
general provision of the federal law, in that the 
complaint presents a civil action arising under 
the Constitution and laws of the United States 
wherein the amount in controversy exceeds 
$3,000 (28 U.S.C.A. Sec. 1331)? and it arises un- 





2. “The district courts shall have original jurisdiction of 
all civil actions wherein the matter in controversy 
exceeds the sum or value of $3,000, exclusive of in- 
terest and costs, and arises under the Constitution, 
laws or treaties of the United States.” The court 
below fownd that the amount in controversy exceeded 
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der the Supremacy Clause of the Constitution* 
implementing the Fourteenth Amendment, and 
the corollary or related constitutional provision 
imposing an oath or affirmation upon state of- 
ficers to support the Constitution.* 


Appellees contend that as they are under a 
constitutional duty to support and obey the Four- 
teenth Amendment and to accord equal protec- 
tion of the law in their operation of schools, they 
have a federal right to be free from wrongful 
interference with the performance of that duty. 
They say they rest their claim of a federal con- 
stitutional right squarely on the fundamental and 
pervasive provisions of the Constitution and stat- 
utes, and declare that the nubbin of their case 
against defendants in the federal court is the 
jurisdiction which stems from the Fourteenth 
Amendment in conjunction with the Supremacy 
Clause of the Constitution and the cause of ac- 
tion under section 1331 to which they give rise. 
That the right of the members of. the school 
board to be free from interference with their per- 
formance of a duty which the Constitution itself 
imposes on them derives directly from the Su- 
premacy Clause and the related constitutional 
provision imposing upon the state officers an oath 
or affirmation to support the constitution and it 
is a federal right. The school board is attempting 
to obey and apply the federal law laid down by 
the Supreme Court in the Brown case and the 
defendants attempt and threaten to subvert and 
prevent it. 


Both of the learned and experienced district 
judges who rendered decision in the case reached 
the conclusion that the complaint disclosed that 
federal jurisdiction existed under the provisions 
of the general law relied on as above stated, and 
we are in accord with that conclusion. 


[State vs. Federal Rights] 


Although the defendants contended below and 
reassert here that the acts complained of against 
them were acts upon which a suit could have 





8. “This Constitution, and the Laws of the United States 
which shall be made in Pursuance thereof; and all 
Treaties made, or which shall be made, under the 
Authority of the United States shall be the supreme 
Law of the Land; and the Judges in every State shall 
be bound thereby, any Thing in the Constitution or 
Laws of any State to the contrary notwithstanding.” 
Constitution, Art. VI, Cl. 2. 

4, “* * ® All executive and judicial Officers, both of the 
United States and of the several States, shall be bound 
by Oath or Affirmation, to support this Constitu- 
tion; * * *.” Constitution, Art. VI, Cl. 3. 
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been predicated in the state court and that the 
acts were of state and not federal cognizance, 
the complaint was not so drawn. The conspiracy 
it alleges is a conspiracy to violate a federal right, 
and recourse to the federal court for its vindica- 
tion will not be denied merely because a cause of 
action might likewise exist in the state court. 
United States v. Cruikshank, 92 U.S. 524; United 
States v. Waddell, 112 U.S. 76; Romero v. Weak- 
ley, 226 F.2d 399 (C.A. 9); Dyer v. Abe, 138 F. 
Supp. 220 (D.C. Hawaii). 


Whether or not the controversy arises under 
federal law must be determined by the allega- 
tions of the complaint and they were obviously 
drawn to make the alleged violations of the fed- 
eral law the basis of the suit. 

The traditional tests for deciding when a case 
arises under the Constitution or laws of the 
United States are set forth in the leading case 
of Gully v. First National Bank, 299 U.S. 109, 
where the Court stated: 


“How and when a case arises ‘under the 
Constitution or laws of the United States’ 
has been much considered in the books. 
Some tests are well established. To bring a 
case within the statute, a.right or immunity 
created by the Constitution or laws of the 
United States must be an element, and an 
essential one, of the plaintiffs cause of 
action. Starin v. New York, 115 U.S. 248, 
257; First National Bank v. Williams, 252 
U.S. 504, 512. The right or immunity must 
be such that it will be supported if the Con- 
stitution or laws of the United States are 
given one construction or effect, and de- 
feated if they receive another. Ibid; King 
County v. Seattle School District, 263 U.S. 
361, 363, 364. A genuine and present contro- 
versy, not merely a possible or conjectural 
one, must exist with reference thereto (New 
Orleans v. Benjamin, 153 U.S. 411, 424; De- 
fiance Water Co. v. Defiance, 191 U.S. 184, 
191; Joy v. St. Louis, 201 U.S. 332; Denver v. 
New York Trust Co., 229 U.S. 123, 133), 
and the controversy must be disclosed upon 
the face of the complaint, unaided by the 
answer or by the petition for removal. Ten- 
nessee v. Union & Planters Bank, 152 U.S. 
454; Louisville & Nashville R. Co. v. Mott- 
ley, 211 U.S. 149; The Fair v. Kohler Die & 
Specialty Co., 228 U.S. 22, 25; Taylor v. An- 
derson, 234 U.S. 74. Indeed, the complaint 
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itself will not avail as a basis of jurisdiction 
in so far as it goes beyond a statement of 
the plaintiff's cause of action and anticipates 
or replies to a probable defense. Devine v. 
Los Angeles, 202 U.S. 313, 334; The Fair v. 
Kohler Die & Specialty Co., supra.” 


In Bell v. Hood, 327 U.S. 678, the plaintiff 
brought suit in the federal court against FBI 
agents for alleged illegal search and seizure and 
false imprisonment. Federal jurisdiction was in- 
voked on the ground that they had abridged 
rights guaranteed to the plaintiff by the Con- 
stitution. The action was dismissed for lack of 
jurisdiction. The Supreme Court reversed, stat- 
ing that since the right of the plaintiff to recover 
was based on a substantial question of the scope 
of the Fourth and Fifth Amendments, the case 
arose under the Constitution. The defendants 
there had urged that the complaint stated a cause 
of action for the common law tort of trespass 
made actionable by state law and that it there- 
fore did not raise questions “arising under the 
Constitution or laws of the United States.” To 
support that contention they maintained that the 
plaintiffs could not recover under the Constitu- 
tion or laws of the United States, since the Con- 
stitution does not expressly provide for recovery 
in money damages for violations of the Fourth 
and Fifth Amendments and Congress has not 
enacted a statute so providing. The Court held, 
however, that a mere reading of the complaint 
refuted the first contention and that the second 
contention was not decisive on the question of 
jurisdiction, saying (327 U.S. at 681-682): 


“Whether or not the complaint as drafted 
states a common law action in trespass made 
actionable by state law, it is clear from the 
way it was drawn that petitioners seek re- 
covery squarely on the ground that respond- 
ents violated the Fourth and Fifth Amend- 
ments. It charges that the respondents con- 
spired to do act prohibited by these amend- 
ments and alleges that respondents’ conduct 
pursuant to the conspiracy resulted in dam- 
ages in excess of $3,000. It cannot be 
doubted therefore that it was the pleaders’ 
purpose to make violation of these constitu- 
tional provisions the basis of this suit. Before 
deciding that there is no jurisdiction, the 
District Court must look to the way the com- 
plaint is drawn to see if it is drawn so as to 
claim a right to recover under the Constitu- 
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tion and laws of the United States. For to 
that extent ‘the party who brings a suit is 
master to decide what law he will rely on 
and * * * does determine whether he will 
bring a “suit arising under” the * * ®° 
[Constitution or laws] of the United States 
by his declaration or bill.’ The Fair v. Kohler 
Die Co., 228 U.S. 22, 25. Though the mere 
failure to set out the federal or constitutional 
claims as specifically as petitioners have 
done would not always be conclusive against 
the party bringing the suit, where the com- 
plaint, as here, is so drawn as to seek re- 
covery directly under the Constitution or 
laws of the United States, the federal court, 
but for two possible exceptions later noted, 
must entertain the suit. Thus allegations far 
less specific than the ones in the complaint 
before us have been held adequate to show 
that the matter in controversy arose under 
the Constitution of the United States. Wiley 
v. Sinkler, 179 U.S. 58, 64-65; Swafford v. 
Templeton, 185 U.S. 487, 491-492. The rea- 
son for this is that the court must assume 
jurisdiction to decide whether the allega- 
tions state a cause of action on which the 
court can grant relief as well as to deter- 
mine issues of fact arising in the contro- 
versy.” 


The Court then went on to say (327 U.S. at 682): 


“Jurisdiction, therefore, is not defeated as 
respondents seem to contend, by the possi- 
bility that the averments might fail to state 
a cause of action on which petitioners could 
actually recover. For it is well settled that 
the failure to state a proper cause of action 
calls for a judgment on the merits and not 
for a dismissal for want of jurisdiction. 
Whether the complaint states a cause of 
action on which relief could be granted is a 
question of law and just as issues of fact 
it must be decided after and not before the 
court has assumed jurisdiction over the con- 
troversy. If the court does later exercise its 
jurisdiction to determine that the allegations 
in the complaint do not state a ground for 
relief, then dismissal of the case would be 
on the merits, not for want of jurisdiction. 
Swafford v. Templeton, 185 U.S. 487, 493, 
494; Binderup v. Pathe Exchange, 263 U.S. 
291, 305-308. The previously carved out 
exceptions are that a suit may sometimes be 


dismissed for want of jurisdiction where 
the alleged claim under the Constitution or 
federal statutes clearly appears to be im- 
material and made solely for the purpose of 
obtaining jurisdiction or where such a claim 
is wholly insubstantial and frivolous. The ac- 
curacy of calling these dismissals jurisdic- 
tional has been questioned. The Fair v. 
Kohler Die Co., supra, 228 U.S. at 25. But 
cf. Swafford v. Templeton, supra.” 


A recent application of the doctrine, closely 
akin to that of Bell v. Hood, but involving a stat- 
utory rather than a Constitutional claim occurs 
in the case of Montana-Dakota Utilities Co. v. 
Northwestern Public Service Co., 341 U.S. 246, 
where the Court stated (341 U.S. at 249): 


“As frequently happens where the juris- 
diction depends on subject matter, the ques- 
tion whether jurisdiction exists has been 
confused with the question whether the 
complaint states a cause of action. The Judi- 
cial Code, in vesting jurisdiction in the Dis- 
trict Courts, does not create causes of action, 
but only confers jurisdiction to adjudicate 
those arising from other sources which sat- 
isfy its limiting provisions. Petitioner as- 
serted a cause of action under the Power 
Act. To determine whether that claim is well 
founded, the District Court must take juris- 
diction, whether its ultimate resolution is to 
be in the affirmative or the negative. If the 
complaint raises a federal question, the 
mere claim confers power to decide that 
it has no merit, as well as to decide that it 
has. In the words of Mr. Justice Holmes, 
‘¢ * © if the plaintiff really makes a sub- 
stantial claim under an act of Congress 
there is jurisdiction whether the claim ulti- 
mately be held good or bad.’ The Fair v. 
Kohler Die Co., 228 U.S. 22, 25. See also 
Hurn v. Oursler, 289 U.S. 238, 240. Even a 
patently frivolous complaint might be suf- 
ficient to confer power to make a final de- 
cision that it is of that nature, binding as res 
judicata on the parties.” 


- See, also, American Federation of Labor v. 
Watson, 327 U.S. 582, 591. 

The allegations of the complaint clearly es- 
tablished jurisdiction of the subject matter and 
the remedy in the federal court. 
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As TO THE IssuANCE OF INJUNCTION. 


The remedy prayed for was injunction and 
jurisdiction of the federal courts to issue injunc- 
tion to protect rights safeguarded by the Consti- 
tution is well established. See Philadelphia Co. 
v. Stimson, 223 U.S. 605; Hays v. Seattle, 251 
U.S. 233; Pennoyer v. McConnaughy, 140 U.S. 1; 
City Railway Co. v. Citizens’ Railroad Co., 166 
U.S. 557; City of Mitchell v. Dakota Telephone 
Co., 246 U.S. 396, 407; and Bell v. Hood, supra, 
at 684. “* * ° where federally protected rights 
have been invaded, it has been the rule from 
the beginning that courts will be alert to adjust 
their remedies so as to grant the necessary relief. 
And it is also well settled that where legal rights 
have been invaded, and a federal statute pro- 
vides for a general right to sue for such invasion, 
federal courts may use any available remedy to 
make good the wrong done.” (Bell v. Hood. p. 
684.) An injunction will issue wherever neces- 
sary “to afford adequate protection of Constitu- 
tional rights,” Spielman Motor Co. v. Dodge, 
295 U.S. 89, 95. Federal courts have the power to 
afford all remedies necessary to the vindication 
of federal substantive rights defined in statutory 
and constitutional provisions except where Con- 
gress has explicitly indicated that such remedy 
is not available. 


PLAINTIFFS FEDERAL RIGHT. 


The plaintiffs being bound by constitutionally 
imposed duty and their oaths of office® to support 
the Fourteenth Amendment and to accord equal 
protection of the laws to all persons in their 
operation of the Hoxie schools must be deemed 
to have a right, which is a federal right, to be 
free from direct interference in the performance 
of that duty. In Brown v. Board of Education and 
the companion cases, supra, the Supreme Court 
held that segregated public education is a de- 
nial of the equal protection of the laws. A state 
granting public education must do so on an equal 
basis without racial distinction. Separation of 
the races in a public education system is dis- 
criminatory. In the field of public education, the 
doctrine of separate but equal has no place. 





5. Ark. Stats., 1947, Sec. 80-505 “Oath of office. Each 

school director elected or appointed, shall within ten 
(10) days after receiving notice of his election or 
appointment subscribe to the following oath: 
g RSE ey cs eee ,do hereby solemnly swear 
or affirm, that I will support the Constitution of the 
United States and the Constitution of the State of 
Anus, * © *"” 


Because of the wide applicability of the decision 
and the great variety of local conditions, the 
Court deferred formulation of the decrees in 
the Brown case, emphasizing merely that “We 
have now announced that such segregation is a 
denial of the equal protection of the laws.” 


When, after additional argument, the Supreme 
Court issued its decrees in those cases, it stated 
at the outset, 349 U.S. 294, at 298: 


“These cases were decided on May 17, 
1954. The opinions of that date declaring 
the fundamental principle that racial dis- 
crimination in public education is unconsti- 
tutional are incorporated herein by refer- 
ence. All provisions of federal, state or local 
laws requiring or permitting such discrimi- 
nations must yield to this principle.” 

The Court also stated (id. at 299); 


“Full implementation of these constitu- 
tional principles may require solution of 
varied local school problems. School authori- 
ties have the primary responsibility for elu- 
cidating, assessing, and solving these prob- 
lems; courts will have to consider whether 
the action of school authorities constitutes 
good faith implementation of the governing 
constitutional principles.” 


The principles enunciated by the Supreme 
Court in the School Segregation Cases are bind- 
ing upon plaintiffs in this case, as well as on all 
other school boards or school officials adminis- 
tering public education programs. For in practi- 
cal effect, the rights and duties of not only the 
immediate parties to the cases before the Su- 
preme Court were at issue but also the rights 
and duties of all others similarly situated. See 
347 U.S., at 495. 


[ Plaintiffs’ Duty] 


Plaintiffs are under a duty to obey the Con- 
stitution. Const. Art. VI, cl. 2. They are bound 
by oath or affirmation to support it and are 
mindful of their obligation. It follows as a neces- 
sary corollary that they have a federal right to 
be free from direct and deliberate interference 
with the performance of the constitutionally im- 
posed duty. The right arises by necessary im- 
plication from the imposition of the duty as 
clearly as though it had been specifically stated 
in the Constitution. In many cases the implied 
rights which have been upheld by the courts 
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have been of far less importance than the right 
against being interfered with in obeying the Con- 
stitution which is here involved. Included among 
such implied rights are the following: The right 
to be protected against violence while in the law- 
ful custody of a federal officer (Logan v. United 
States, 144 U.S. 263, 294—a right which the 
Court stated “does not depend upon any of the 
Amendments to the Constitution, but arises out 
of the creation and establishment of a national 
government, paramount and supreme within its 
sphere of action”); the right to inform a federal 
officer of a violation of the laws (In re Quarles, 
158 U.S. 532, 536); see also Motes v. United 
States, 178 U.S. 458, 462-463; Nicholson v. United 
States, 79 F.2d 387 (C. A. 8); Hawkins v. State, 
293 Fed. 586 (C. A. 5); the right of the people 
peaceably to assemble for the purpose of petition- 
ing Congress for a redress of grievance or for 
anything else connected with the powers and 
duties of the national government (United States 
v. Cruikshank, 92 U.S. 542, which the Court 
held (at p. 552) was implied by the very idea of 
a government, republican in form; see also Powe 
v. United States, 109 F.2d 147, 151, (C. A. 5), 
cert. den., 309 U.S. 679); the right to vote in 
federal elections (Ex parte Yarbrough, 110 U.S. 
651); the right of a voter in a federal election to 
have his ballot counted fairly (United States v. 
Mosley, 238 U.S. 383; United States v. Classic, 
313 U.S. 299; and United States v. Saylor, 322 
U. S. 385); the right to furnish military supplies 
to the federal government for defense purposes 
(Anderson v. United States, 269 Fed. 65 (C. A. 
9), cert. den., 255 U.S. 576); the right of a wit- 
ness to be protected in giving testimony before a 
federal tribunal (Foss v. United States, 266 Fed. 
881 (C. A. 9); the right to enforce a decree of 
a federal court by contempt proceedings (United 
States v. Lancaster, 44 Fed. 885, 44 Fed. 896 (C. 
C. W. D. Ga.); and the right to hold federal 
office (McDonald v. United States, 9 F.2d 506. 
(C. A. 8); see also United States v. Patrick, 54 
Fed. 338 (C. C. M. D. Tenn.). See, generally, 
United States v. Moore, 129 Fed. 630, 632-633 
(C. C. N. D. Ala.). 


Threatened abridgment of the rights which the 
courts held existed by implication in the Con- 
stitution actually supported criminal prosecu- 
tions in most of the foregoing cases, and not 
merely, as here, the relatively mild restraint of 
the injunctive process. 
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[Plaintiffs’ Rights] 


The existence of a Constitutional duty pre- 
supposes a correlative Constitutional right in the 
person for whom the duty is to be exercised. 
Thus in Logan v. United States, 144 U.S. 263, the 
Supreme Court upheld what is now Title 18, 
United States Code, Section 241, as the basis 
for conviction of three men charged with mob 
violence against prisoners in the custody of a 
United States Marshal. The Court held that the 
prisoners, who were awaiting trial for an offense 
against the United States, had a federal right to 
be protected in their persons while in federal- 
custody. The Court said (144 U.S., at 284) that 
the existence of the duty on the part of the gov- 
ernment to protect its prisoners “implies a cor- 
responding right of the prisoners to be so pro- 
tected.” cf. U.S. v. Cruikshank, Case No. 14,897, 
25 Fed. Cas. 707, 709, aff'd. 92 U.S. 542. 


It is no less true, of course, that the existence of 
a Constitutional duty also presupposes a correla- 
tive right in the person upon whom the duty is 
imposed to be free from direct interference with 
its performance. In Tennessee v. Davis, 100 
U.S. 257, 264 in which trial of a federal officer 
for an act performed in the line of duty was held 
removable from a state to a federal court, the 
Supreme Court quoted Chief Justice Marshall 
in Osborn v. The Bank of the United States, 9 
Wheat. 738, as follows: 


“It is not unusual for a legislative act to 
involve consequences which are not ex- 
pressed. An officer, for example, is ordered 
to arrest an individual. It is not necessary, 
nor is it usual, to say that he shall not be 
punished for obeying this order. His security 
is implied in the order itself. It is no unusual 
thing for. an act of Congress to imply, with- 
out expressing, this very exemption from 
State control . . . The collectors of the rev- 
enue, the carriers of the mail, the mint es- 
tablishment, and all those institutions which 
are public in their nature, are examples in 
point. It has never been doubted that all 
who are employed in them are protected 
while in the line of their duty; and yet this 
protection is not expressed in any act of 
Congress. It is incidental to, and is implied 
in, the several acts by which those institu- 
tions are created; and is secured to the in- 
dividuals employed in them by the judicial 
power alone; that is, the judicial power is 
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the instrument employed by the government 
in administering this security.” 


See also, In re Neagle, 135 U.S. 1, 69, and the 
expressions of Judge Thomas Jones in the re- 
lated cases of Ex parte Riggins, 134 Fed. 404 
(C. C. N. D. Ala.), and United States v. Powell, 
151 Fed. 648 (C. C. N. D. Ala.). 


In the case of In re Coy, 127 U.S. 731, the 
Court upheld convictions of private persons and 
state election inspectors who interfered with the 
duty of the election officials to sateguard election 
documents used in an election at which federal 
and state officers were elected. One part of the 
indictment, which was upheld by the Court 
alleged a conspiracy 


“@ @ ® to interfere with the officers of 
the election in the discharge of their duties; 
that they did by unlawful means induce 
them to violate and refuse to comply with 
their duty in regard to the custody and 
safe-keeping of the election returns. and 
that they persuaded and induced these offi- 
cers, or attempted so to do, to omit their 
duty in regard thereto.” (127 U.S., at 750). 


Ex parte Siebold, 100 U.S. 371, involved a 
somewhat similar situation. In that case the 
Court upheld the conviction of state election 
Officials for fraudulent conduct in violation of 
state law in an election where federal and state 
officers were involved. The Court said (100 
US., at 387): 


“e ° ®© While the state will retain the 
power of enforcing such of its own regula- 
tions as are not superseded by those adopted 
by Congress, it cannot be disputed that if 
Congress has power to make regulations it 
must have the power to enforce them, not 
only by punishing the delinquency of officers 
appointed by the United States, but by re- 
straining and punishing those who attempt 
to interfere with them in the performance 
of their duties; * * *” 


In the case at bar we think there is no question 
that plaintiff school board members may be pro- 
tected by a federal injunction in their efforts to 
discharge their duty under the Fourteenth 
Amendment. 


In Levin v. U. S., 128 Fed. 826 (C. A. 8), the 
appellant from a conviction in federal court had 


aided aliens not entitled to naturalization tu 
obtain certificates of citizenship from a Missouri 
state court, and the point was made in this court 
that it was for the states to prescribe the duties 
of their courts, that such courts were not bound 
to exercise federally imposed powers, and that 
appellant's fraud upon that court was not of fed- 
eral cognizance. But in an opinion by Judge Wal- 
ter Sanborn, it was pointed out for this court 
that when the United States offered admission 
to the Union to the people of Missouri, it was 
upon condition that the Constitution should be- 
come the supreme law of the state, binding alike 
on all its inhabitants. Congress empowered the 
state court to issue citizenship certificates and 
the appellant’s interference by fraud with per- 
formance of that function was properly made a 
federal offense and was punished in the federal 
court. This court cited many other instances 
where the action of the state judges and courts 
is controlled, as is the conduct of the school 
board in this case, by federal law. In that re- 
gard the decision of the Supreme Court in the 
recent case of Testa v. Katt, 330 U.S. 386, for- 
cibly recalls that the federal laws are the su- 
preme laws of the land, binding alike upon the 
courts and the people, and that duties imposed 
by Congress, even upon state courts, become ob- 
ligatory. We think the necessary implication is 
that federal courts may be invoked to prevent 
conspiracy to interfere with performance of such 
duties. 


THe MEnrIrs. 


The facts as found by the district court show 
that defendants acted as they did for the purpose 
of preventing the plaintiff board from continu- 
ing to operate desegregated schools. It was found 
by the court, for example, that defendants’ con- 
duct at the August 3, 1955, meeting “revealed 
a concert of action and a general agreement on 
their part to compel, by force and intimidation, 
a rescission of the order of the Board of Directors 
in integrating the races in the schools. * * * 
The words used, and the very nature of the 
speeches, would have and did have the effect, 
not only to encourage violence but to intimidate 
those who are charged with the responsibility of 
integrating the races * * *.” “Following the first 
mass meeting and in between and after the 
others, the defendants, both in meetings with 
members of the Board of Directors and the in- 
dividual members thereof, and by telephone 
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calls, and by threats to throw a picket line about 
the schools, and by acts of terrorism so far as 
the Superintendent of Schools was concerned, so 
intimidated the parents and patrons of the 
schools, as well as thé Board of Directors and 
Superintendent, as to force a suspension of school 
activities.” These and other facts found by the 
court warranted, among others, the conclusions 
of law that “the defendants, having acted in 
concert for the common purpose of compelling 
a rescission of the integration order of the Board 
of Directors of Hoxie School District No. 46, 
were conspirators, and the acts of each conspira- 
tor were binding upon all the others.” And “All 
the defendants in this case had joined in the 
common conspiracy, from which none of the de- 
fendants has to date withdrawn, for the express 
purpose of forcing the plaintiffs to return to 
segregation in the Hoxie schools. To effect this 
conspiracy the defendants have resorted to 
threats, violence, and intimidations against plain- 
tiffs and those who uphold their actions. Defend- 
ants seek to prevent plaintiffs from exercising 
their civil right to secure equal protection of the 
laws to all citizens within the school district. 
Defendants have challenged the legality of the 


action of plaintiffs in establishing integrated 
schools.” 


The conduct of the defendants briefly de- 
scribed above was not in the nature of merely 
private tortious action; it was action directed to 
prevent the plaintiff school board members from 
carrying out their duty as state officials to put 
into effect a desegregation program in public 
schools. It was deliberately aimed at preventing 
the school board from affording to all the chil- 
dren within the school district the equal protec- 
tion of the laws. The findings that the conduct 
of the defendants caused damages and, unless 
restrained, would result in irreparable injury for 
which there was no adequate remedy at law were 
supported. 


As TO THE First AMENDMENT. 


The terms of the injunction that was issued 
in this case did not go beyond preventing a con- 
tinuation of the acts defendants were engaging 
in and the kind of speech in which they indulged 
as fully set forth in the findings of the court ap- 
pearing in 137 F. Supp. 364, 368 to 374. Those 
acts and that type of speech were calculated and 
intended, at the times and under the circum- 
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stances in which they were made, to incite dis- 
obedience of the law and the overthrow of law 
and order and to coerce, intimidate, and com- 
pel the school board to cease and desist from the 
performance of its sworn and lawful duty, and 
to engage in unlawful conduct. They present no 
legitimate issue of free speech or assembly. We 
think the injunction in the form in which it was 
issued is justified under the decisions of the 
Supreme Court in Cantwell v. Connecticut, 310 
U. S. 296; Feiner v. New York, 340 U.S. 315; 
Giboney v. Empire Storage & Ice Co., 336 U.S. 
490; Chaplinsky v. New Hampshire, 315 U.S. 568. 


Civ. Ricuts Acts. 


Being convinced that the complaint in this 
case sufficiently presented a civil action wherein 
the matter in controversy exceeds the sum of 
$3,000, exclusive of interest and costs, which 
arose under the Constitution and laws of the 
United States, and that a case for injunction was 
stated and proved, and that a proper order of 
injunction was entered, affirmance of the judg- 
ment appealed from should follow upon the con- 
siderations already stated. But it is contended 
for plaintiffs, and Judge Reeves decided, that 
federal jurisdiction of the case is supported on 
grounds additional to those we have discussed. 
The issues here are not “purely local”, but have 
“nationwide impact” and we deem it important 
that nothing herein be taken to detract from the 
federal power in respect to enforcement of the 
Fourteenth Amendment. We have therefore con- 
sidered the “additional grounds.” 


Plaintiffs specifically call attention to 42 U.S. 
C. A. Sec. 1985(3) which in pertinent part reads 
as follows: 


“Section 1985. Conspiracy to interfere 
with civil rights—(3) Depriving persons of 
rights or privileges. 

= * o = 2 e 


If two or more persons in any State or 
Territory conspire * * * for the purpose of 
preventing or hindering the constituted au- 
thorities of any State or Territory from giv- 
ing or securing to all persons within such 
‘State or Territory the equal protection of the 
laws; * * * in any case of conspiracy set 
forth in this section, if one or more persons 
engaged therein do* * * any act in fur- 
therance of the object of such conspiracy, 
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whereby another is injured in his person or 
property, or deprived of having and exercis- 
ing any right or privilege of a citizen of the 
United States, the party so injured or de- 
prived may have an action for the recovery 
of damages, occasioned by such injury or 
deprivation, against any one or more of the 
conspirators.” 


The contention for plaintiffs is that this statute 
manifests a broad legislative purpose by Con- 
gress to meet the prescribed conduct at which it 
is aimed. It does not expressly accord the school 
district here a right to injunctive relief against 
the defendants’ conspiracy to hinder the district’s 
operation of desegregated schools. The specific 
grant is of a right of action for recovery of dam- 
ages occasioned by acts done in furtherance of 
such conspiracy. 


In support of the conclusion that the statute 
affords a standard to federal equity courts in 
respect to such conduct and a sufficient basis 
upon which the courts should enjoin a conspiracy 
made actionable by the section, counsel refer us 
to 28 U.S.C.A. Sec. 1651, providing that the fed- 
eral courts may issue all writs necessary or ap- 
propriate in aid of their respective jurisdictions 
and agreeable to the usages and principles of 
law, and to the following cases: Collins v. Hardy- 
man, 341 U.S. 651; Fitzgerald v. Pan American 
World Airways, 229 F.2d 499 (C. A. 2); Reit- 
meister v. Reitmeister, 162 F.2d 691 (C. A. 2); 
Roosevelt Field vy. Town of North Hempstead, 
84 F. Supp. 456 (D. C. N. Y.); Brown v. Board 
of Education, 349 U.S. 294; Bell v. Hood, 327 
U.S. 678; Slifka v. Johnson, 161 F.2d 467 
(C. A. 2); Van Beeck v. Sabine Towing Co., 
300 U.S. 342; Gooch v. Oregon Short Line R. Co., 
258 U.S. 22; Johnson v. U.S., 163 Fed. 30 
(C. A. 1); Keifer & Keifer v. R. F. C., 306 U.S. 
381; United States v. Hutcheson, 312 U.S. 219; 
South & Central American Commercial Co. v. 
Panama R. Co., 237 N.Y. 287, 142 N.E. 666; The 
Arizona v. Anelich, 298 U.S. 110; Warner v. 
Goltra, 293 U.S. 155. 


We conclude from consideration of the cases 
that Judge Reeves was not in error in recogniz- 
ing the quoted section as affording additional 
support to the federal jurisdiction and the issu- 
ance of the injunction. 


[Pupils’ Rights Asserted by Board] 


Plaintiffs also contended before Judge Reeves 
and repeat here that the identity of interest be- 
tween the school board and the school children 
is sufficiently close so as to permit the school 
board to assert the rights of the school children 
under the Fourteenth Amendment in a federal 
equitable proceeding to restrain the illegal con- 
duct. Action taken by private individuals against 
a school board to prevent it from according equal 
protection of the laws to the school children 
would result in a deprivation of the school chil- 
dren’s rights under the Fourteenth Amendment. 
Judge Reeves sustained the contention to the 
extent of declaring: “If the defendants in fact 
conspired to deprive (among others) Negro 
pupils of their Constitutional rights, then it 
would seem proper for the plaintiffs, so closely 
related as they were to the victims in this case, 
to bring a restraining suit.” 


This aspect of the case compels consideration 
at the outset of the numerous cases cited by the 
defendants in which it has been settled that the 
Fourteenth Amendment applies only to state 
action. As the principle was stated by this court 
in Love v. Chandler, 124 F.2d 785, approved 
by the Supreme Court in Collins v. Hardyman, 
341 U.S. 651, “The statutes [civil rights acts] 
while they granted protection to persons from 
conspiracies to deprive them of the rights se- 
cured by the Constitution and laws of the United 
States did not have the effect of taking into 
federal control the protection of private rights 
against invasion by individuals.” 


But the appellees, fully recognizing that prin- 
ciple, argue that the realities in this case are that 
the school board is in loco parentis of the chil- 
dren whose rights are at stake and if defend- 
ants’ illegal conduct succeeds in coercing the 
school board to rescind its desegregation order, 
such rescission can be accomplished only through 
“state action.” The school board having the 
duty to afford the children the equal protection 
of the law has the correlative right, as has been 
pointed out, to protection in performance of its 
function. Its right is thus intimately identified 
with the right of the children themselves. The 
right does not arise solely from the interest of 
the parties concerned, but from the necessity of 
the government itself. (cf. Ex parte Yarbrough, 
110 U.S. 651, 662.) Though, generally speaking, 
the right to equal protection is a personal right 
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of individuals, this is “only a rule of practice” 
(Barrows v. Jackson, 346 U.S. 249, 257) which 
will not be followed where the identity of inter- 
est between the party asserting the right and the 
party in whose favor the right directly exists is 
sufficiently close. 


Thus in Pierce v. Society of Sisters, 268 U.S. 
510, private schools were held to have such an 
interest in possible patrons as to permit them to 
question the validity of a statute regulating the 
right of parents to control the education of their 
children. No parent to whom the statute applied 
was before the court. And in Barrows v. Jackson, 
supra, the Supreme Court refused to permit en- 
forcement of a claim for damages for breach of 
a restrictive covenant against one who had con- 
veyed land to a non-Caucasian in violation of his 
contract. Though the constitutional right of no 
ascertainable individual would have been in- 
fringed by enforcement of the claim, the Court 
held that enforcement would deny equal pro- 
tection of the laws to “particular non-Caucasian 
would-be users,” (1. c. 260) and that the de- 
fendant had standing to raise the defense that 
judicial enforcement of the covenant directed 
against non-Caucasians violated the Equal Pro- 
tection Clause of the Fourteenth Amendment, 
even though the defendant himself was not a 
member of the racial group discriminated against 
under the covenant. 


In Buchanan v. Warley, 245 U.S. 60, the ven- 
dor in a contract for the sale of real property 
was allowed to contest the validity of an ordi- 
nance limiting the vendee’s use thereof where 
the vendee’s promise was conditioned on being 
permitted to use the property in a manner pro- 
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hibited by the ordinance. In Truax v. Raich, 
239 U.S. 33, an employee was held to have such 
an interest in the freedom of his employer to 
exercise his judgment in matters of employment 
without illegal interference or compulsion as to 
be able to question the constitutionality of a 
statute regulating employers whose enforcement 
would force the discharge of the employee even 
under a contract terminable at will. And in 
Columbia Broadcasting System v. United States, 
316 U.S. 407, 422-423, the Federal Communica- 
tions Act was interpreted to give plaintiff stand- 
ing to assert a third party's rights under the Acct. 


These principles have relevance to the case at 
bar, where the appellants sought by resorting 
to compulsion against the school board to de- 
prive the children of their right to equal pro- 
tection of the laws at its hands. Judge Reeves 
concluded that “after [administrative] obstacles 
were in fact removed, all of the individual plain- 
tiffs would have been subject to civil and crim- 
inal liability under federal law if they had failed 
to proceed with desegregation,” and in the light 
of the foregoing cases, we think the judge was 
not in error in considering as an additional 
ground of federal jurisdiction: 


“# * ® The duties of the Board of Direc- 
tors were so interwoven and _ interlocked 
with the rights and privileges of the colored 
pupils of the district as to bring the case 
within the provisions of the Fourteenth 
Amendment as interpreted by the Supreme 
Court.” 


As we have found no error in the judgment 
appealed from, it is in all respects 
Affirmed. 
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EDUCATION 
Public Schools—Kentucky 


Curtis MITCHELL et al. v. Sam B. POLLOCK et al. 
United States District Court, Western District, Kentucky, September 27, 1956, Civ. No. 708. 


SUMMARY: Suit was brought in federal district court seeking an injunction to require the 
admission of Negroes to public schools in Hopkins County, Kentucky, on a racially non-dis- 
criminatory basis. The Board of Education of the county had adopted a plan of voluntary 
integration of the schools which would have begun with the first grade and integrated one 
grade each year, with full racial integration to be completed in twelve years (see 1 Race Rel. 
L. Rep. 966). On being presented with this plan, the district court declined to issue a per- 
manent injunction but held that the plan adopted could not be considered to meet the require- 
ments of “all deliberate speed.” The court continued the case until the February, 1957, term 
to allow the board time to reconsider the plan and “present a plan that will comply with the 


law of the United States.” 
BROOKS, District Judge. 


BY THE COURT: Of course, gentlemen, 
this case is a request for a permanent injunction 
on the basis that the plan adopted by the Hop- 
kins County Board of Education does not con- 
form to the law, the teachings and the spirit of 
the decision in the Brown v. United States 
opinion of the Supreme Court decided in May 
of 1954. We all realize that by that opinion the 
Supreme Court of the United States cast aside 
the “separate but equal” doctrine that for sixty 
years prevailed in this country as far as our 
educational programs have been concerned. 


From the evidence in this case I feel that the 
important problem which faces people of both 
the Negro and the White race in this community 
is a social problem more than an administrative 
problem. I believe under the evidence in this 
case that the physical relocation of that portion 
of the Negro student body desiring admission to 
all-white schools could be accomplished without 
too much difficulty. Certainly it is a problem, but 
it’s not an insurmountable one. I believe that the 
Board of Education of Hopkins County could 
resolve it and much easier than the social prob- 
lem which of course we are required to con- 
sider, again by the teaching of the Supreme 
Court in the Brown opinion. I feel that the 
Board of Education in Hopkins County has in 
good faith made an effort to adopt an acceptable 
program of integration. The record discloses that, 
as does the evidence that has been presented 
here this morning. This was not a plan that was 
devised in haste. It was given serious and 
thorough consideration by a large number of 


people of the community that is affected. How- 
ever, I am not convinced that the plan as it 
presently exists is a plan that follows the law of 
the United States as it has been expressed by the 
Supreme Court. I certainly do not feel that the 
problem of integration in schools is one that can 
be resolved in haste or can be resolved by a 
stroke of the pen. It is a problem that requires a 
continuing effort of both races to solve. It re- 
quires their continued cooperation, but it is one 
that will and must be solved in accordance with 
the law. 


[Plan Not Acceptable] 


I have stated earlier that I do not feel that the 
12-year plan is moving with all deliberate speed 
which under the law we are required to do. Not 
only are the courts required to apply the law, 
but as citizens all of us are required to imple- 
ment and abide by it. It is in evidence in this 
case that efforts have been exerted and some 
advances have been made, but it is clearly indi- 
cated that even more can and must be done cer- 
tainly than is contemplated by the plan attacked 
here in this court today. 


The next term of this court here in Owensboro 
is in February. This is now the end of September. 
That is a period of approximately four months. 
The injunction will be denied at this time, and 
the Board of Education of Hopkins County 
should in the next four months reconsider the 
plan that it has proposed and before our next 
court here present a plan that will conform to 
the law of the United States. The time allowed, 
I think, should be sufficient to present a new 
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plan, and I certainly hope that it be a plan ac- 
ceptable to the people of this community of both 
races as well as in conformance with the mandate 
of the Supreme Court. When the new plan is 
submitted should a hearing be required, the case 
will be set down for hearing during the Febru- 
ary term of this court. This case in the meantime 
will be retained on the docket until further 
orders. 


Counsel know and have, I know, told you the 
law of this case as contained in the law books, 
but there is another book that we should also 
look to to help us in our deliberations. Would 
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it not be helpful to recall the Biblical quotation 
that “Every way of a man is right in his own 
eyes, but the Lord pondereth the heart”? 


Is there anything further, gentlemen, to come 
before the court? 


MR. CRUMLIN: No, sir. I can think of noth- 
ing at this moment. 


MR. GORDON: Nothing further. 


BY THE COURT: Counsel for defendants 
will prepare proper order on notice. Mr. Marshal, 
adjourn court. 





EDUCATION 
Public Schools—Maryland 


J. M. BARKSDALE et al. v. The BOARD OF EDUCATION OF ANNE ARUNDEL COUNTY, et 


al. 


Circuit Court, Anne Arundel County, Maryland, September 27, 1956, No. 7810 Law. 


SUMMARY: Citizens of Anne Arundel County, Maryland, brought a petition in a Maryland state 
court seeking a writ of mandamus to compel the county Board of Education to establish and 
maintain racially separate public schools. On demurrer by the board to the petition, the 
court declined to consider the ground urged by the petitioners that the Fourteenth Amend- 
ment to the United States Constitution had not been validly adopted. The court found that 
the decision by the United States Supreme Court in the School Segregation Cases rendered in- 
valid all constitutional and statutory provisions of the state “which prohibit, limit or restrict a 


transition to a system of public education without racial discrimination.” 


sustained. 


MICHAELSON, J. 
OPINION 


The petitioners, who are residents and tax- 
payers of Anne Arundel County, and are the 
parents of children of public school age, are 
seeking the issuance of a writ of mandamus by 
this Court to command the Board of Education 
of Anne Arundel County to establish and main- 
tain separate public schools for colored children, 
in accordance with the requirements of Sections 
207 and 208 of Article 77 of the Annotated Code 
of Maryland, 1951 Edition, and to establish and 
maintain elementary schools solely for the free 
use of white youths, in accordance with the re- 
quirements of Section 84 of said Article 77 of 
said Code. The Board of Education of Anne 


The demurrer was 


Arundel County has demurred to the petition. 

The substance of the allegations of the peti- 
tion arises from the viewpoint of the petitioners, 
which is at variance with the viewpoint set forth 
in the recent decisions of the Supreme Court 
of the United States in the “School Segregation 
Cases.” (Decided May 17, 1954) 


In the cases of Brown vs. Board of Education 
of Topeka, etc., arising in several of the States, 
347 U.S. 483, the “separate but equal” doctrine 
announced in Plessy vs. Ferguson, 163 U.S. 537, 
was attacked by the negro petitioners in those 
cases. The Supreme Court overruled the ap- 


.plication of this doctrine, and decided that com- 


pelling segregation in the public schools on the 
basis of race is a denial of the plaintiffs’ constitu- 
tional rights, that is that they were deprived of 
the equal protection of the laws guaranteed by 
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the Fourteenth Amendment. The Supreme 
Court stated in the Brown, et al, cases: 


“We conclude that in the field of public 
education the doctrine of ‘separate but 
equal’ has no place. Separate education fa- 
cilities are inherently unequal. Therefore, 
we hold that the plaintiffs and others similar- 
ly situated for whom the actions have been 
brought are, by reason of the segregation 
complained of, deprived of the equal pro- 
tection of the laws guaranteed by the Four- 
teenth Amendment.” 


The Brown, et al, cases were carried along 
on the docket of the Supreme Court for re-argu- 
ment on the matter of enforcement of this 
momentous decision, and after extended hear- 
ings, the Supreme Court, in 349 U.S. 294, 
remanded the cases to the lower courts from 
which they arose for the issuance of decrees in 
conformity with the principles announced in 
the prior decision (347 U.S.). 


[Effect of Brown Decision] 


The Supremte Court stated that all provisions 
of federal, state or local law requiring or permit- 
ting racial discrimination must yield to the 
principle that racial discrimination in public 
education is unconstitutional. 


It must be admitted that the Constitution of 
the United States, and all laws made in pursu- 
ance: thereof, are the supreme law of the land, 
and that the Judges-in every State are bound 
thereby. (Article -VI of U.S. Constitution) 


It has long been accepted, in the field of 
constitutional law, that the Supreme Court of 
the United States has the power to construe the 
Constitution and that its decisions are final and 
conclusive, and remain the law of the land until 
changed or reversed by later decisions of the 
Court itself, or by Constitutional Amendment. 
(Marbury vs Madison, 5 U.S. (1 Cranch) 137). 


It is therefore, clear that the effect of the de- 
cision in the “School Segregation Cases” is to 


render unconstitutional, in whole or in part, any 
and all State and local laws which prohibit, 
limit or restrict a transition to a system of public 
education without racial discrimination. 


Consequently, Sections 124, 207 and 208 of 
Article 77 of the Annotated Code, 1951 Edition, 
are invalid insofar as any provisions of said sec- 
tions relate to racial designation and racial dis- 
crimination. In other words, both the word 
“White” in Section 124 and the word “Colored” 
in Sections 207 and 208 may be said to elimi- 
nated as: being discriminatory in these sections 
of Article 77. 


[Validity of 14th Amendment] 


Petitioners contend that the validity of the 
Fourteenth Amendment has never been formal- 
ly adjudicated by the Supreme Court. Since 
that question, if still open, relates to a construc- 
tion of an amendment which has been regarded 
as a part of the United States Constitution since 
1868, this Court is not the proper forum in 
which to raise this issue. 


The Writ of mandamus is not granted ex debi- 
to justitiae and it will not be granted unless the 
right which the petitioner seeks to enforce is 
clear and unequivocal. Hall vs. State Roads 
Commission, 171 Md. 449; Brack vs. Wells, 184 
Md. 88; Brack vs. Bar Ass’n, 185 Md. 468. 

Consequently, the Court will not issue a Writ 
of mandamus to command the Board of Educa- 
tion to exercise powers which it no longer has, 
—to compel segregation of pupils of school age, 
or to direct it to comply with the requirements 
of sections of Article 77 which provide for racial 
discrimination in public education. 


It is, therefore. ORDERED this twenty- 
seventh day of September, 1956, by the Circuit 
Court for Anne Arundel County that the petition 
for a writ of mandamus be, and it is hereby, dis- 
missed. 


And it is further ORDERED that the peti- 
tioners pay the costs of these proceedings. 
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Ernest HEINTZ, individually and as father and next friend of Sharon Lee Heintz, Infant, et 
al. y. The BOARD OF EDUCATION OF HOWARD COUNTY, et al. 


Circuit Court for Howard County, Maryland, September 24, 1956, No. 3599 Law. 


SUMMARY: Citizens of Howard County, Maryland, brought a petition for a writ of mandamus 
in a state court in Maryland seeking to require the county Board of Education and individual 
members thereof to establish and maintain racially separate public schools. On demurrer by 
the board to the petition, it was urged by the petitioners that the decision of the United States 
Supreme Court in the School Segregation Cases, having been based on the Fourteenth Amend- 
ment to the United States Constitution, was invalid because that Amendment had never been 
legally adopted. The court rejected this argument, citing cases which indicate that the question 
of ratification of an amendment to the Constitution is a political question which the courts will 


not determine. The demurrer was sustained and the petition dismissed. 


MacGILL, J. 


The Petitioners ask for a writ of mandamus 
requiring the Board of Education to establish 
and maintain separate public schools for colored 
children in accordance with the requirements of 
Sections 207 and 208 of Article 77 of the Code, 
and for white children in accordance with the 
requirements of Section 84. The Board has de- 
murred to this petition, assigning, among other 
grounds, that the principle of res adjudicata, or 
more properly stare decisis, is controlling as to 
the questions raised in the petition by virtue of 
the decisions of the Supreme Court in Brown et 
al, vs. Board of Education, et al, David et al vs. 
County School Board, et al, Gebhart, et al, vs. 
Belton, et al, Bolling, et al, vs. Sharpe, et al, 
347 U.S. 483, 347 U.S. 497, and 349 U.S. 293. 


[Contentions as to 14th Amendment] 


It is contended on behalf of the Petitioners 
(1) that the 14th Amendment to the Federal 
Constitution has not. been legally ratified, and 
(2) that even if it has been, the Supreme Court 
has misinterpreted it in the decisions cited. 

As to the first contention, while it does not 
appear that the Supreme Court, in the cases 
cited, directly considered this question, it does 
appear that is was considered by that Court, al- 
though by way of dicta, in the case of Coleman 
vs. Miller, 8307 U.S. 483, wherein Mr. Chief 
Justice Hughes, after reciting the history of the 
adoption of the 14th Amendment, said: “This 
decision by the political departments of the 
Government as to the validity of the adoption of 


the Fourteenth Amendment has been accepted. 
We think that in accordance with this historic 
precedent the question of the efficacy of ratifica- 
tions by state legislatures, in the light of previ- 
ous rejection or attempted withdrawal, should 
be regarded as a political question pertaining to 
the political departments, with the ultimate 
authority in the Congress in the exercise of its 
control over the promulgation of the adoption 
of the amendment.” 

In any event, in this connection, the statement 
of the Maryland Court of Appeals, in the case 
of Leser vs. Board of Registry, 189 Maryland 46, 
at 66, (Judgment affirmed on certiorari, 958 
U.S. 180), appears pertinent: “Nor can it be 
assumed that it (the Supreme Court) permitted 
its conclusions to rest upon the authority of an 
amendment which was proposed, adopted and 
ratified in violation of the Constitution, whether 
that question was or was not directly put in 
issue by the pleadings or the argument in the 
case. And when, therefore, in the cases cited, 
it based its decisions upon the assumption that 
the Fifteenth Amendment is a valid amendment, 
we are bound by those decisions to assume that 
it is a valid amendment, and within the amend- 
ing power, for there can be no other conclusion.” 


[Effect of Supreme Court Opinion] 


As to the second contention, it also appears 
to be answered as follows, by the Court of Ap- 
peals in the Leser case, supra: “In dealing with 
the first of these propositions, we are met at 
the threshold of our inquiry by the fact that the 
Supreme Court has in effect passed upon the 
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proposition...... and whatever may be the 
powers of that court in regard to correcting and 
overruling its own decisions relating to the con- 
struction or the interpretation of the Constitu- 
tion of the United States, manifestly this Court 
is without any such power, but on the contrary 
it must recognize the binding force of such de- 


cisions and be controlled by them.” 

The demurrer must be sustained and the peti- 
tion dismissed. The Clerk will make the follow- 
ing entry: “Defendant's demurrer to petition for 
writ of mandamus sustained, without leave to 
amend; petition dismissed; costs to be paid by 
petitioners.” 
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Robert W. KELLEY, et al. v. BOARD OF EDUCATION OF THE CITY OF NASHVILLE, et al. 
[Donald Davidson et al., applicants for intervention]. 


United States District Court, Middle District, Tennessee, October 15, 1956, Civil No. 2094. 


SUMMARY: White and Negro patrons of public schools in Nashville, Tennessee, filed an ac- 
tion in federal district court seeking an injunction to require admission of children to public 
schools in that city without regard to race or color. A motion to constitute a three-judge dis- 
trict court was granted. The court determined that, as the invalidity of the Tennessee consti- 
tutional and statutory provisions requiring separate schools was conceded by the defendants, 
it did not have jurisdiction and remanded the case to a single-judge court. The court further 
found that the board of education was proceeding in good faith toward integrating the schools 
and granted a continuance to the next term of court. 139 F.Supp. 578, 1 Race Rel. L. Rep. 519 
(1956) (See also p. 1119, infra). Prior to further hearing on the case, members of the Ten- 
nessee Federation for Constitutional Government sought to intervene in the case and to urge 
the invalidity of the Fourteenth Amendment and other defenses. The court denied the re- 
quested intervention, holding that the present parties to the case adequately represent the in- 
terests involved and that no justiciable question was presented with respect to the Fourteenth 


Amendment. 


MILLER, District Judge. 
STATEMENT FROM THE BENCH 


This case has been on the docket here for some 
length of time and the Court several months 
ago, soon after this intervening petition was 
filed, or the motion was filed to be permitted to 
intervene, began giving the matter some thought. 
Since that time, the Court has read the entire 
Court file, including the matters presented in 
connection with the motion, and has otherwise 
investigated the questions presented in connec- 
tion with the motion to intervene. With that 
investigation and study which the Court has al- 
ready given the matter, together with the very 
fine arguments which have been presented here 
today on both sides of the questions, feels that 
it is now in position to rule on the motion and 
to make disposition of it, at least as far as this 
Court is concerned. 

Now, primarily, the parties who seek to in- 


tervene take the position that there are certain 
defenses which should be interposed to the re- 
lief sought by the original bill, which the Board 
of Education has shown no inclination to raise, 
or by its prior disclaimers has shown it has no 
intention of raising. There is no showing made, 
and I don't recall any direct allegation to the 
effect that the Board of Education of the City of 
Nashville, aside from these legal matters which 
the intervenors seek to inject into the case, is 
not fairly representing all the people of. Nashville 
in the defense of this case. In other words, there 
is no allegation made and there is certainly no 
showing made to the Court that the Board of 
Education is acting negligently, or that the de- 
fense of the case is being neglected by the Board 
of Education or its attorneys, or that there is any 
fraud or collusion between the Board of Educa- 
tion and any other party in an effort to thwart 
the rulings and decisions of the Supreme Court 
of the United States, or to do anything which 
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would in any manner either delay the case or 
see that it was not presented to the Court. And 
this Court has no reason whatever to believe 
that the Board of Education and its attorneys are 
uot representing the best interests of the people 
of Nashville to the best of their ability. And 
I think the fact that the Board of Education is 
doing so has been demonstrated by the manner 
in which the case has been handled by the at- 
torneys for the Board up to this point, indicating 
very careful attention to the case and considera- 
tion of all questions involved. 


[Position of Board] 


Now, the fact that the Board of Education 
took the position before the three-Judge Court 
that it was not questioning the decision of the 
Supreme Court of the United States and was not 
taking the position that the segregation laws of 
Tennessee could stand in the face of the decision 
of the Supreme Court of the United States cer- 
tainly does not indicate any bad faith on the 
part of the Board, or any failure to perform its 
duty, for the simple reason that the decision of 
the Supreme Court of the United States, whether 
a person individually and personally agrees with 
it or not, under the supremacy clause of the 
Federal Constitution is the law of the land and 
is binding upon this Court. That fact has since 
been affirmed by the decision of the Supreme 
Court of Tennessee that the Federal Constitu- 
tion, that is the Fourteenth Amendment as con- 
strued in the Brown case, overrides the segrega- 
tion law of the State of Tennessee. 


[Validity of 14th Amendment] 


Now then, we come to the point;—Is the 
Board of Education in any manner failing to 
properly represent the interests of these plain- 
tiffs as well as other citizens of. Nashville—tax- 
payers, parents or school children—in not inter- 
posing the defense which is proffered by the 
intervenors that the Fourteenth Amendment was 
invalidly adopted? 

Now, I can very well appreciate the sincerity 
of the view which the plaintiffs’ attorney enter- 
tains about that matter, and his position was 
certainly presented in a most able fashion. How- 
ever, it is apparent to the Court that the courts, 
that is the judiciary itself, has no jurisdiction to 
re-examine that question at this late date and to 
inquire into the validity of the adoption of the 
Fourteenth Amendment. 
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I think all Americans abhor the many, and 
probably the greater part, of the activities of 
Congress in the Reconstruction period. That is a 
chapter in our history that we cannot be proud 
of. There’s no question about that in my mind 
at all. The only explanation for it is the bitter- 
ness and antagonism which was stirred up by 
an extended civil conflict with all the aftermath 
of emotionalism and so forth which followed. 
That’s the only explanation. But nevertheless, 
here we are almost a hundred years after that 
has already happened and after Congress has 
declared that the Fourteenth Amendment was 
legally adopted, and after the courts of the land 
have thousands of times decided the rights of 
people on the basis of the guarantees provided 
for by the Fourteenth Amendment, and then the 
Court is asked to go back for that length of time, 
back practically a hundred years ago—ninety 
some odd—and declare that the amendment was 
not validly adopted in the first instance. 

Persons who disagree with the segregation rul- 
ing will have to admit, I think, that many good 
things have stemmed from the Fourteenth 
Amendment. For one thing, the Bill of Rights in 
the Constitution has been strongly implemented 
by the Fourteenth Amendment ir preserving in- 
dividual rights and individual freedom. We see 
that many, many times in the federal court when 
we are asked to pass upon petitions for habeas 
corpus where it is found that the rights of some 
defendant have been abused, that he has not 
been represented by counsel, or that some funda- 
mental right has been neglected and consequent- 
ly he is given the right to his freedom simply 
because the Court is able to intervene under 
the Fourteenth Amendment. Now, that’s just 
one example. Of course, there are many, many 
others of the wholesome and good results which 
do follow from the Fourteenth Amendment. Ad- 
mittedly, it is subject to abuse which gives the 
Court, for example, the jurisdiction in many in- 
stances to intervene in the affairs of the States, 
and that is a power which must be carefully 
exercised on the part of the federal judiciary. 
Otherwise, the independence of the States would 
be seriously interfered with. 


[Supreme Court Ruling on Question) 


Now, while the question was not directly 
ruled upon in Coleman v. Miller, in 307 U. S. 
page 433, I feel that the Supreme Court of the 
United States did substantially indicate its view 
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in that case that the courts do not have jurisdic- 
tion to inquire into the manner, means and 
methods used to make the Fourteenth Amend- 
ment a part of the Federal Constitution. In other 
words, the adoption of the Fourteenth Amend- 
ment was treated by the Court in this case as 
a political question which addressed itself to 
the legislative branch of the government and not 
to the judicial branch. The Court pointed out 
in that case the difficulty which would be en- 
tailed in trying to examine into the question, the 
trouble the courts would have in determining 
the actual facts, and in developing criteria to 
draw a conclusion as to whether it was validly 
adopted or illegally adopted. Taking those mat- 
ters into account, the Court said that that was a 
political question and that the courts must not 
intervene. 


Chief Justice Hughes wrote the opinion in 
that case and he reviewed in somewhat detail the 
history of the adoption of the Amendment, which 
You have so clearly set out here today in your 
presentation to the Court, and after making that 
review Chief Justice Hughes made this state- 
ment, and this was an opinion which represented 
the majority of the Court: 


“This decision”... . 


That is, the decision as to the Fourteenth 
Amendment by Congress. 


“This decision by the political depart- 
ments of the Government as to the validity 
of the adoption of the Fourteenth Amend- 
ment has been accepted. 

“We think that in accordance with this 
historic precedent the question of the effi- 
cacy of ratifications of state legislatures, in 
the light of previous rejection or attempted 
withdrawal, should be regarded as a polit- 
ical question pertaining to the political 
departments, with the ultimate authority in 
the Congress in the exercise of its control 
over promulgation of the adoption of the 
Amendment.” 


In the Court’s opinion that disposes of the 
question as to going into the validity of the 
Fourteenth Amendment. In other words, it is 
a matter over which the judiciary certainly at 
this date does not have jurisdiction and, there- 
fore, it cannot be said that the Board of Educa- 
tion of the City of Nashville is not properly de- 


fending the case in failing to raise the question 
as to the validity of the adoption of the Four- 
teenth Amendment. 

Now, the issue in this case is whether or not 
an injunction should be granted in accordance 
with the application of the original bill. Now, in 
defense the Board of Education of the City of 
Nashville in effect says that it is not questioning 
the necessity of integration under the law, but 
that it is engaged in an effort to promulgate a 
plan which will effect integration, and at the 
same time preserve the best interests of the 
schools and the school system of the City of 
Nashville, and further taking the position that 
time is necessary before that plan can be promul- 
gated and put in effect. 


[Interests Represented] 


The intervenors come along and say that their 
interests are not being adequately represented. 
Well, the Court has already said that there is 
no inadequacy of representation due to the fail- 
ure to present these various legal defenses. Now, 
I don’t see where the intervenors can add any- 
thing to what the Board of Education is already 
doing in regard to promulgating a plan, or de- 
termining when the plan should go into effect, in 
their opinion. I don’t see how they can add any- 
thing to that. I don’t see where the Board of 
Education is failing in its duty under the law. 
And, after carefully weighing the motion for 
intervention, the Court feels that to allow it 
would only cause the issues to be beclouded and 
confused, because we have here one set of par- 
ties, that is the defendant Board of Education, 
not questioning the eventual necessity of inte- 
gration, and we have another set seeking to come 
in by interventicn who are violently opposed to 
it and taking diametrically the opposite position, 
but doing so in such manner as to indicate that 
their views should prevail despite the decision 
of the Supreme Court of the United States, by 
which this Court is bound. That being true, and 
feeling that it would only becloud the issues to 
allow this intervention with no showing of any 
failure to properly defend the case by the Board 
of Education, the Court denies the motion. 

You will prepare the proper order and present 
it to the Court. 


ORDER 


This cause came on to be heard this 15th day 
of October, 1956, before the Honorable William 
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E. Miller, United States District Judge, upon the 
Motion to Intervene and accompanying proposed 
Answer and Counterclaim heretofore filed in 
this cause by the Applicants for Intervention, 
Donald Davidson, L. T. Apple, Jr., A. C. Hill, 
W. A. Davis, E. W. Braden, James F. Akin, Jr., 
William House, Amos L. Turnbow, Revis O. 
Wiley and John H. Miles; upon arguments in 
open Court by Attorneys for Applicants for In- 
tervention and Attorneys for Plaintiffs, the At- 
torneys for existing Defendants having stated in 
open Court that said Defendants neither support 
nor oppose said Motion; and upon the entire 
record; from all of which the Court finds and 
holds as follows: 

1. That the alleged interests of the Applicants 
for Intervention in this cause are and have been 
fully and adequately represented by the existing 
Defendants; and there is no showing of fraud, 
collusion, negligence or bad faith on the part of 
said Defendants or their attorneys in defending 
this cause, or that the representation of Appli- 
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cants’ alleged interests by said existing Defend- 
ants may be inadequate. 

2. That the defense proposed by Applicants 
for Intervention to the effect that “the Four- 
teenth Amendment was invalidly and unconstitu- 
tionally adopted, rendering same invalid, void 
and of no effect, the same as if it had never 
existed”, raises a political question, and does 
not constitute a justiciable issue which can be 
adjudicated by the Court in this cause. 

3. That the intervention would confuse and 
becloud the issues, and would unduly delay and 
prejudice the adjudication of the rights of the 
original parties in this cause. 

4, That for the foregoing reasons, the Motion 
for Intervention should be denied. 


It is therefore ordered and adjudged that said 
Motion to Intervene in this cause be, and the 
same is hereby, denied. The costs relating to said 
Motion are assessed against the said Applicants 
for Intervention. 
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Joheather McSWAIN et al. v. County BOARD OF EDUCATION OF ANDERSON COUNTY, Ten- 


nessee, et al. 


Sj Rag District Court, Eastern District, Tennessee, August 31 and September 6, 1956, Civil 
O. t 


SUMMARY: In a class action filed prior to the decision of the United States Supreme Court 
in the School Segregation Cases, the United States District Court had directed, on January 4, 
1956, that the defendants, school officials of Anderson County, Tennessee, admit pupils to the 
Clinton high school on a racially non-discriminatory basis beginning with the fall, 1956, school 
term. 1 Race Rel. L. Rep. 317. At the opening of the fall, 1956, term, the defendants petitioned 
the court for a restraining order, alleging that John Kasper and certain other persons were 
interfering with defendants’ compliance with the court’s order. On August 29, 1956, the court 
issued a temporary restraining order against several named and unnamed persons. The follow- 
ing day a petition for a criminal contempt citation was filed by the defendants against one 
John Kasper for having violated the restraining order. The court issued an order of attach- 
ment and subsequently convicted him of contempt. 1 Race Rel. L. Rep. 872 (1956). On 
August 31, 1956, the court issued a temporary injunction. On September 6, 1956, the court 
made the injunction permanent, ruled on other motions made by Kasper and admitted him 
to bail pending appeal. The statements of the court on these several occasions follow: 

TAYLOR, District Judge. and four or five other citizens from impeding, 
obstructing, and interfering with the members 


THE COURT: This matter is before the of the Board of Education of Anderson County 





Court on account of continuing a temporary re- 
straining order issued at 6:07 p.m. on the 29th 
day of this month, enjoining Frederick J. Kasper 


from carrying out an order made by this Court 
on January 4, 1956. 
The second question for consideration is on 
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the attachment order issued on August 30, 1956, 
directing the United States Marshal to attach the 
body of respondent Kasper and bring him forth- 
with before the Court to stand trial upon the 
charge of criminal contempt set out in the afore- 
mentioned order, and why he should not be 
punished therefor. 

At the time the temporary restraining order 
was issued, notice was given to the defendants 
to appear in this Court at Knoxville at 1:00 
o'clock p.m. on yesterday, the 30th day of August, 
to show cause why this preliminary restraining 
order should not be converted into a preliminary 
injunction so as to enjoin the respondent and 
all others who may be acting in concert with 
them, if any, from interfering with the school 
authorities of Clinton High School in carrying 
out the aforementioned order of January 4, 1956. 

Respondents appeared yesterday in person and 
by counsel; that is to say, the respondents who 
were served in person, and there were three of 
them, as the Court understands also appearing 
by competent counsel, two of whom live and 
practice their profession in this area, and another 
in Washington, in the District of Columbia. 


[Motion for Continuance] 


Counsel for the respondent at the outset asked 
that the motion for preliminary injunction be 
passed to a later date, which, for good reason in 
the opinion of this Court, was denied. There- 
upon, motion was made to pass the contempt 
phase of the lawsuit to a later date, and counsel 
was advised in detail that the respondent Kasper 
would be given time to answer the charges 
against him in writing, if he so desired, and be 
given further time, if he so desired, to prepare 
his defense. 

Counsel at first indicated that he wanted a 
hearing on the action delayed, to which the 
Court readily acceded. 

In the course of the trial, counsel announced 
that it was his preference and the preference of 
Kasper to try the contempt proceeding along 
with the motion for preliminary injunction, and 
without objection by these petitioners, the Court 
agreed. Accordingly, proof has been introduced 
during this proceeding on yesterday and today 
relative to these two questions, namely, shall 
the Court vacate the temporary restraining order, 
or shall he continue it in effect in the form of a 
preliminary injunction? 

Second, did the respondent Kasper wilfully 


violate the order issued on August 29, 1956? 


[History of Case] 


At the outset, a word should be said about the 
history of this litigation, which will be more or 
less a repetition, in view of the statements of 
counsel made in response to questions by the 
Court during the trial. 

As indicated, the order of January 4, 1956, 
directed the school authorities of Anderson 
County to carry out the program of integration 
within the framework laid down by the Supreme 
Court of the United States in what has been re- 
ferred to throughout this litigation as the Brown 
case, in 1954. 

In that connection, without referring too much 
to the aforementioned order of this Court, it 
said: 


“It is the duty of this Court to comply 
with the clear mandate of the Supreme 
Court. The holding of that Court, as applied 
to this case, requires adoption by school 
authorities of Anderson County of a program 
of integration that will expeditiously permit 
the enrollment of Negroes of high school 
grade to the high school of that county. 
The Supreme Court said, in substance, that 
the school authorities should make a 
‘prompt and reasonable effort toward that 
objective’. 

“The record here indicates that the An- 
derson County school authorities have had 
this problem under consideration from time 
to time, apparently in good faith, but have 
as yet taken no positive action in the way 
of discontinuing segregation. 

“It is the opinion of this Court that de- 
segregation as to high school students in 
that county should be effected by a definite 
date and that reasonable date should be 
fixed as one not later than the beginning of 
the fall term of the present year of 1956.” 


Following that order, as appears from the 
proof in this case, the school authorities, to 
their credit, in good faith authorized the enroll- 
ment of colored students in the Clinton High 
School of Anderson County. The proof shows 
that approximately 15 colored students enrolled 
in that school out of a number of some 750 to 
850 students and 12 of whom have been attend- 
ing schoo] at that school since the beginning of 
this school year, with the possible exception of 
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some interruptions caused by the activities of 
Kasper and others. 


[Activities of Kasper] 


This record shows that Kasper came into the 
area of the school last Saturday, or around 
August 25th. Up to that time, the school had 
been getting along reasonably well with, I as- 
sume, people holding various and different 
opinions about whether Negro children should 
attend with white children, but that was not the 
question and is not the question in this suit, for 
the reason that the highest judicial authority 
under this government has said they had and 
have the right to attend'that high school. 

The ‘proof is that Kasper talked to various 
people about the Negroes attending school, that 
he made speeches, beginning on Monday, August 
27th, and continuing through Tuesday, August 
28th, the effect of which was to urge the school 
officials of Anderson County, particularly the 
officials of Clinton High School, and more par- 
ticularly, Mr. Brittain, to refrain from complying 
with the order of this Court which was issued in 
compliance with an order of the Appellate Court 
of this Circuit, namely, the Sixth Circuit, issuing 
their order in compliance with the holdings of 
the Supreme Court of the United States. 


[Preliminary Restraining Order] 


The activities of Kasper continued and became 
so pronounced that Mr. Brittain and others filed 
a petition with this Court on August 29th, charg- 
ing that this Court’s order was being violated in 
that respect set out in that petition. 

The petition was presented to the Court in 
Chambers, and after consideration the order of 
August 29th, which has been referred to as the 
preliminary restraining order, was issued. 

What has been said is sufficient to show that 
the order of this Court was not only being 
violated but was being violated and was being 
ignored, and continued to be violated up until 
the very minute the order was issued, namely, 
seven minutes after six o'clock p.m., on the in- 
dicated date. 

It is the judgment of this Court, and the 
Court concludes from the proof in this case, that 
the order was properly issued, and it is the fur- 
ther judgment of this Court, and the Court so 
holds, that it shall be continued in effect in the 
form of a preliminary injunction until September 
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6, 1956, at 1:00 o’clock p.m., at which time the 
Court will hear all parties on the question of 
making the preliminary injunction permanent. 


[Writ of Attachment] 


This brings us to the second phase of the law- 
suit, which relates to the attachment writ issued 
on August 30, 1956. The proof shows that this 
preliminary injunction writ was served on Kasper 
while he was making his speech near or in front 
of the courthouse in Clinton on August 29, 1956, 
between 7 and 8 o'clock p.m.—as the Court re- 
calls, around 7:45 was the exact hour. 

Kasper, through his counsel, says he is not 
guilty of the charge of criminal contempt, first, 
because the Court is without jurisdiction to issue 
the preliminary writ, and that the attachment 
writ following issuance of the preliminary in- 
junction writ was a nullity. 

Counsel, in argument stated politely that this 
was a novel proceeding insofar as he was pos- 
sessed of knowledge relating to such matters, 
and in that connection stated that it was incon- 
gruous for the parties who were defendants 
in the original suit in this Court of McSwain 
and others, Number 1555 on the docket, should 
thereafter be permitted by this Court to come in 
by petition as complainants and complain against 
Kasper and others. In a word, counsel says that 
is unknown to the forms of regular and estab- 
lished procedure in the Federal Court or in other 
tribunals. 


[Criminal vs. Civil Contempt] 


Counsel’s argument would be more persuasive 
in that respect if this were a civil contempt. 
There is a distinction, although in some cases a 
differentiation between civil and criminal con- 
tempt is very narrow but, as indicated, there is 
a well-defined distinction between the two. Civil 
contempt is used ordinarily not to punish any 
person but to help some other private litigant 
where another private litigant has done wrong. 
For example, if a private litigant comes on the 
yard of his neighbor and that neighbor gets an 
injunction to put him off and he doesn’t get off, 
the court under those circumstances ordinarily 


would have the right to order that neighbor, or 


direct him, to get off the other neighbor’s yard 
or place him in jail until he complied with the 
court’s order. As indicated, that is not punish- 
ment; it is an effort to redress a private wrong 
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done to a private citizen. On the other hand, the 
purpose of the criminal contempt, the kind that 
is involved in this proceeding, is to protect the 
public and punish wrongdoers in order that they 
may be deterred from doing like things in the 
future, and in order that those who may have 
potential thoughts of doing the same things, to 
prevent them from so doing. 

It is criminal contempt we are considering in 
this case. In criminal contempt it is not necessary 
for any pleadings to be filed in the Courts; it 
is only necessary for some reputable party or 
parties to make known to the Court that a prima 
facie case exists that the Court’s order is being 
violated. Under those circumstances, it is the 
duty of the Court to order the violator brought 
before the Court and explain to him in open 
Court the charges against him and ask him why 
he should not be punished for the alleged con- 
tempt. Of course, that contemplates due process 
of law. That contemplates giving the accused 
person time to ‘answer, time to make a defense, 
and the benefit of all other regulations and stand- 
ards that go with due process of law in this 


country. 
[Standing of Petitioners] 


So that the petitioners in this case are before 
this Court with the permission of this Court 
saying that this defendant and others disobeyed 
the order of this Court, and the Court permitted 
them, in the nature of officers of the Court, to 
appear in this proceeding. It is the opinion of 
this Court that the procedure followed in citing 
Mr. Kasper to appear here was regular and 
proper. 

Another point is that the order was not vio- 
lated for the reason that that which Kasper did, 
he had a right to do under the First Amendment 
to the Constitution of the United States. It is 
said he had that right for two reason: That he 
did nothing more than to express his views and 
that under that provision of the Constitution 
every citizen has a right to express views on 
all subjects. 

Second, it is said that under that Amendment, 
he had the right to assemble along with these 
other people, that the right was guaranteed him, 
and that he was merely exercising that right. 


[First Amendment Rights] 


Now, as to the first contention, it is the view 
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of this Court that the First Amendment is not a 
license or privilege to Kasper or any other citizen 
to violate an order regularly issued by the Court. 
It is the further view of this Court that it is 
not a privilege of Kasper or any other citizen, 
along with others, to urge that the school authori- 
ties refrain from complying with the order of 
this Court. Freedom of assemblage does not 
give rights to people to violate orders of the 
Court issued under regular court procedure. 

What has just been said relates to legal de- 
fenses which have been made and argued with 
fervor by counsel for Mr. Kasper. 

We come now to the defense on the merits of 
the lawsuit, and that is that respondent Kasper 
did not wilfully intentionally violate the order 
of this Court that was issued on August 29, 1956. 
That presents a question of fact to be determined 
by the Court from the evidence that has been 
adduced from the witness stand during yesterday 
for the greater part of the afternoon and this 
morning. 


[Willful Violation] 


Kasper says he did not know about the law- 
suit from which the litigation now under con- 
sideration stems; that he simply read in the 
papers that Clinton High School was permitting 
Negro students to attend that school. In that 
connection, he said he dedicated his life to the 
proposition that integration must not and shall 
not become an accomplished fact in these United 
States. It is with that brief background that 
Kasper says that he went to Anderson County. 
Mr. Kasper has the right, of course, like other 
citizens, to express his views on subjects, but that 
is not what this case is about, and Mr. Kasper 
does not have the right to wilfully violate the 
order of this Court. 

One, among many unusual matters that have 
appeared from the proof in this case, is that 
Kasper was dissatisfied with the order of this 
Court being put into execution, and he told the 
school authorities, particularly Mr. Brittain. Brit- 
tain, like the good citizen he is, told Kasper that 
he was simply a law-abiding citizen undertak- 
ing to comply with the law of the land. That 
did not satisfy him. It is the proof in the case 
that he started a campaign to oust this man Brit- 
tain from a position to which he was elected by 
the duly constituted authorities of Anderson 
County, which he has performed, so far as this 
Court knows, with credit. It is unusual for a man 
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from Washington or any other state to come into 
one of the counties of Tennessee and undertake 
to put out one or more of the county officials 
because of their efforts to comply with the law. 

This Court observed Brittain on the stand. He 
has been harassed in the performance of his duty. 
He said he received anonymous telephone calls 
one evening in the early evening and up to 
around five o'clock in the morning. That is not 
right. His appearance while on the witness stand 
was that of a man who was devoted to duty, and 
so Kasper, and others who are not even before 
this Court, from the proof in this case, under- 
took to get Mr. Brittain out because he was 
doing his duty. That was Kasper’s object, stated 
more than once, and he was going to stay in 
Anderson County until the Negroes were thrown 
out or put out. 


[Knowledge of Defendant] 


He says he didn’t know about this restraining 
order. The Court is of the opinion that he did. 
In that connection, Kasper is not an illiterate 
man; he is an educated man. He holds a degree 
from one of the great universities of this country. 
He is a highly educated man. In spite of this 
preliminary restraining order which the Marshal 
and his deputies say was read to him, he goes on 
with his speech before an audience of 1,000 to 
1,500 people, telling them, in effect, that this 
order of this Court is not the Jaw and that if 
they don't believe in it, they don’t have to comply 
with it; that there was a greater law than the 
orders of Federal Court, and that was the law 
of the people. That argument, which the Court 
is not interested in in this proceeding, if carried 
to the logical conclusion, simply means that 
every citizen dissatisfied with an order issued by 
this Court—and as indicated here today, half 
of the people are, because all courts have to 
decide against one person or the other, and that 
person who is dissatisfied will say, “That court 
had no right to do that. I will pay no attention 
to it.” If that philosphy were to prevail we would 
not, as the Court sees it, be governed by law. 


Kasper has a point, which is that people’s 
rights, if they are dissatisfied with the law, or a 
majority of them, they have a perfect right to do 
everything within their power without trespass- 
ing upon the rights of others to get that law 
repealed, but they are required to do that in an 
orderly manner. 
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[Judgment] 


It is the judgment of the Court, and the Court 
finds from the proof in this record, that respond- 
ent Kasper wilfully disregarded and violated the 
order of this Court issued on August 29, 1956, 
and that he is guilty of contempt of this Court 
as defined by Title 18, Section 401, Subsection 
3 of the United States Code annotated. 

Would you stand up, Mr. Kasper. 


* *¢ 2% © © © &@ & & 


THE COURT: It is the judgment of this 
Court—Do you have anything further to say? 


DEFENDANT KASPER: No, Sir. 


THE COURT: It is the judgment of this 
Court that you be confined to some institution 
ta be designated by the Attorney General of 
the United States for a period of one year for 
wilful contempt of this Court. You are in the 
custody of the United States Marshal. 


MR. SIMMONS: If your Honor please, will 
you fix bail bond in this case? 


THE COURT: Do you think he is entitled 
to bail? 


MR. SIMMONS: Yes, your Honor, I certainly 
do. 


THE COURT: Do you think there are some 
questions I can certify to in this case? 


MR. SIMMONS: Yes, your Honor. I feel very 
strongly that there are a number of points. I 
have urged which should be considered, and 
that reasonable bail bond should be set until 
such time as we can go through the judicial 
process like the other parties in this case have 
been permitted to do. 

*® *® © @¢ &@ &@ &@ &@ & & 

THE COURT: Well, Mr. Simmons, if you 
want to cite me some authorities, I will give 
you until Tuesday. You can write me your views 
and I will treat it as a brief, and then I will pass 
on whether he is entitled to bail and set the 
amount. 

Is there anything further? 

Adjourn Court until Tuesday morning. 


(Which was all the evidence offered, or 
received or proceedings had on the hearing 
of the above entitled cause.) 


** *# © ¢ @ &@ @ @ @ 
[Further Proceedings] 
THE COURT: At the outset, the Court com- 
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mends counsel for the manner in which they 
have argued matters which are presently before 
the Court. They have argued these matters in 
a deliberate, cautious, and considerate manner. 

There are three matters before this Court at 
the present time. First, whether the preliminary 
injunction, which was issued after a hearing 
which lasted the greater part of two days, shall 
be made permanent. 

Many witnesses testified in the case. Counsel 
on each side presented their respective positions 
well. The Court was of the opinion, and is of 
the opinion now, that the preliminary injunction 
was properly issued. The Court at this time 
reaffirms the findings and conclusions made in 
a memorandum opinion from the bench at the 
conclusion of that hearing, namely, August 31, 
1956, which consists of more than thirteen type- 
written pages. 

The proof today shows that the school authori- 
ties have been hindered in carrying out the 
order of this Court referred to in this memoran- 
dum opinion, which was made on January 4, 
1956. 

The injunction prohibits the respondent from 
interfering with Mr. Brittain and his colleagues 
in carrying out that order. 

Respondents have no legal basis in objecting 
to that, because that is the order of the Supreme 
Court of the United States, the highest judicial 
body iu this land. It is the conclusion of the 
Court, and the Court finds, from the proof in 
the case that the injunction should be made 
permanent. 


[New Trial Moved] 


This brings us to the second matter that is 
before the Court, which is consideration of a 
motion for a new trial, filed by Mr. Kasper on 
September 6, 1956. 

In support of the motion, the following 
grounds are urged: 

First, the findings of the Court were contrary 
to the weight of the evidence. The Court, in the 
memorandum opinion which has been mentioned, 
discussed the evidence which was adduced at 
the hearing and came to the conclusion that 
Mr. Kasper wilfully violated the Court order 
which was referred to in more detail in that 
memorandum opinion. This Court is still of that 
ag For that reason, ground number one 
of the motion for a new trial is and must be 
overruled. 


Ground number two is that the findings of the 
Court were contrary to law. That brings up the 
legal questions which were discussed in an able 
manner by Mr. Kasper’s attorney during the 
hearing of August 3lst, which has been supple- 
mented by this hearing today. 

The Court in the previous hearing undertook 
to point out the distinction between civil con- 
tempt and criminal contempt, and in that con- 
nection made it clear that in criminal contempt 
proceedings the accused must be fully apprised 
of the charges against him, and after he is so 
notified of the charges against him he is entitled 
to a reasonable length of time in which to fully 
prepare for a trial. That is just another way of 
saying that the accused, as is every citizen in the 
land, is entitled to due process of law under our 
form of government. 

In the opinion of this Court, the accused in 
this case was tried under due process of law, and 
the Court is of the opinion that ground number 
two of the motion is not tenable. It is, therefore, 
overruled. 


[Due Process of Law] 


Ground number three, that the proceedings 
with respect to the order for attachment con- 
stitute a denial of due process of law. What has 
been said in relation to ground number two is 
applicable to ground number three, and for that 
reason it is necessary that the Court overrule 
ground number three of the motion. 

The fourth and final ground of the motion is 
that for such other and further reasons as may 
be advanced at the time of the hearing. Now, in 
that connection, Mr. Simmons has made a very 
appealing argument here today in behalf of the 
respondent. His argument indicates a very 
thorough study of the procedure of law relating 
to due process. The Court is not able to agree 
with all of his conclusions. It is the opinion of 
the Court that the motion for a new trial should 
be and the same is hereby overruled. 


[Bail] 


The third matter is the question of bail. Rule 
46 of the Federal Rules of Criminal Procedure, 
Sub-section (b) thereof, provides: 


“If it appears by affidavit that the testi- 
mony of a person is material in any criminal 
proceeding and if it is shown that it may be- 
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come impractical to secure his presence by 
citation, the court or commissioner may 
require him to give bail for his appearance 
as a witness.” 


The Federal Rules of Criminal Procedure, 
Rule 46, Sub-section 2 of Section 8, reads: 


“Bail may be allowed pending appeal or 
certiorari only if it appears that the case 
involves a substantial question which should 
be determined by the Appellate Court. Bail 
may be allowed by the trial judge or by the 
Appellate Court or by any judge thereof or 
by the Circuit Court justice. The court or 
judge or justice allowing bail may at any 
time revoke the order admitting the defend- 
ant to bail.” 


That rule was amended by the Supreme Court 
of the United States this year, which amendment, 
I believe, became effective on the first day of 
May, 1956. The amendment reads as follows: 


“Bail may be allowed pending appeal or 
certiorari, unless it appears that the appeal 
is frivolous or taken for delay. Pending 
appeal to a Court of Appeals, bail may be 
allowed by the trial judge, by the Court of 
Appeals, or by any judge thereof or by the 
Circuit justice, to run until final determina- 
tion of the proceedings in all courts. Pend- 
ing appeal or certiorari to the Circuit Court, 
bail may be allowed by the Court of Appeals 
or by any judge thereof or by the Circuit 
Court or by a justice thereof, any court or 
any judge or justice authorized to grant bail 
may at any time revoke the order permitting 
the defendant to bail.” 
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It is to‘be observed that the amended rule is 
different from the original rule. Under the orig- 
inal rule—frankly, Mr. Simmons, that is the 
tule that the Court had in mind at the time 
this case was tried on August 3lst—the trial 
judge was to certify that there was a substantial 
legal question involved before he was justified 
in permitting bail. Now, as you have observed, 
that rule is changed. The trial judge is not 
required to certify that there is a substantial 
question involved in order to permit bail. So, 
under the rule as amended, the Court permits 
the accused bail and fixes bail at $10,000. 


In that connection, the Court repeats reading 
of the last sentence of Rule 46, Sub-section 2 of 
Section 8, which is: 


“Any court or judge or justice authorized 
to grant bail may at any time revoke the 
order admitting the defendant to bail.” 


I assume that you have given the clerk notice 
of Mr. Kasper’s appeal and you have filed 
formal notice of his appeal, have you, Mr. Sim- 
mons? I am not granting bail unless you will 
file notice with the clerk. 


MR. SIMMONS: I assure you, your Honor, 
it will be filed. 


THE COURT: I can treat it as filed? 


MR. SIMMONS: Yes, your Honor. Treat it 
as my statement that it is going to be filed. As 
I understand the rules, it is to be filed by 10:30 
a.m. after overruling of the motion, and I assure 
the Court that I intended to file. 


THE COURT: All right. 
MR. SIMMONS: Thank you, your Honor. 
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John E. ROY et al. v. D. J. BRITTAIN, Jr., et al. 


Supreme Court of Tennessee, September 10, 1956, S.W.2d 


SUMMARY: Negro school children in Anderson County, Tennessee, had obtained an injunc- 
tion in federal district court requiring their admission to Clinton high school in that county 
without regard to race or color. McSwain v. Board of Education of Anderson County, 1 Race 
Rel. L. Rep. 317 (E.D. Tenn. 1956). Prior to the beginning of the 1956 school term, at which 
the admission of the Negro children had been ordered, citizens of the county brought a bill in 
a Tennessee state court against county school officials seeking an injunction to prevent school 
officials from admitting Negroes to the school. The injunction was prayed for on the grounds 
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that the Tennessee statutory and constitutional provisions requiring racially separate schools 
were valid and enforceable, and that the expenditure of state funds for integrated schools was 
prohibited. The chancellor denied the injunction, stating that the relief requested would in 
effect require the defendants to do what the federal district court had restrained them from do- 
ing. 1 Race Rel. Rep. 879 (1956). On September 3, 1956, the Tennessee Supreme Court 
declined to review the decision of the chancellor on application for certiorari. On petition to 
rehear the application for certiorari, that court held that the Tennessee statutory and consti- 
tutional provisions requiring racially segregated schools were rendered void by the decision of 
the United States Supreme Court in the School Segregation Cases. The court further held that 
state funds may validly be expended for public schools notwithstanding the invalidity of the 
segregation provisions. The petition to rehear was denied. 


NEIL, Chief Justice. 


OPINION ON PETITION TO REHEAR 
ON APPLICATION FOR WRITS OF 
CERTIORARI AND SUPERSEDEAS 


On September 3, 1956, the complainants, John 
E. Roy and others, presented to this Court a 
petition for writs of certiorari and supersedeas to 
review the action of Chancellor Joe M. Carden in 
refusing to issue writs of injunction to prevent 
the integration, or desegregation, of the “Clin- 
ton High School”, the same being a “public 
school” and a part of the public school system 
of Tennessee. We declined to grant the relief 
prayed for and thereupon the complainants filed 
a lengthy petition to rehear. It is now before 
the Court for consideration. 

The original bill charged that complainants 
were resident citizens of Anderson County, and 
that the defendant, D. J. Brittain, Jr., was the 
Principal of the Clinton High School in said 
county; that he, in violation of the segregation 
laws of Tennessee, was permitting the enroll- 
ment of twelve (12) negro students in the 
school. 

It is charged in the bill that the segregation 
laws. of Tennessee are in full force and effect, 
and that the statutes appropriating money for 
public schools of the State clearly contemplate 
the maintenance of segregated schools. 


The charge is made that D. J. Brittain, Jr., 
Principal of the school, was made a defendant, 
along with others, who were members of the 
County Board of Education, in a law suit that 
was instituted in the United States District Court 
at Knoxville sometime prior to April 26, 1952, 
wherein the said Court, on January 4, 1956, pro- 
nounced a final decree “that desegregation as 
to high school students in Anderson County 
should be affected by a definite date, and that a 
reasonable date should be fixed as one not later 


than the beginning of the fall term of the present 
year 1956”. (The decree of the United States Dis- 
trict Court was not made an exhibit to the bill, 
and hence is not a part of the present record. But 
we assume that the foregoing quoted language 
is substantially correct. ) 

We have the right to assume, as did the Chan- 
cellor, that the Principal of the school and the 
School Board were complying with the afore- 
said decree of the United States District Court. 


[School Segregation Cases] 


It cannot be doubted that the Judge of said 
Court was following the mandate of the Supreme 
Court of the United States in the case of Brown 
v. Board of Education of Topeka, and consoli- 
dated cases, 347 U. S. 483, 98 L ed., 873, where- 
in it was held: 


“We conclude that in the field of public 
education the doctrine of ‘separate but equal’ 
has no place. Separate educational facilities 
are inherently unequal. Therefore, we hold 
that the plaintiffs and others similarly sit- 
uated for whom the actions have been 
brought are, by reason of the segregation 
complained of, deprived of the equal protec- 
tion of the laws guaranteed by the Four- 
teenth Amendment. This disposition makes 
unnecessary any discussion whether such 
segregation also violates the Due Process 
Clause of the Fourteenth Amendment.” 


It was further held that these are “class action” 
and the ruling thus applies to all schools sup- 
ported by public funds. 

Regardless of what we may think of the sound- 
ness of the foregoing decision we are bound by 
it under the Supremacy Clause of the Federal 
Constitution. 

In the same case the Court requested further 
argument on the question of relief. Many able 
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lawyers from a number of states argued the dif- 
ficulties to be confronted in integrating the 
races in our public schools. 349 U. S. 294, 99 L 
ed., 1083. The cases were remanded to District 
Courts to enter such orders and decrees “con- 
sistent with this opinion as are necessary and 
proper to admit to public schools on a racially 
nondiscriminatory basis with all deliberate speed 
the parties to these cases.” In this latter opinion 
the Court incorporated by reference its former 
opinion “declaring the fundamental principle 
that racial discrimination in public education is 
unconstitutional. . . All provisions of federal, 
state, or local law requiring or permitting such 
discrimination must yield to this principle.” 
(Emphasis ours. ) 


[Effect in Tennessee] 


Now in the face of the foregoing express liold- 
ing of the Supreme Court at Washington the 
complainants continue to insist that our segre- 
gation laws are “still in full force and effect.” 
We respectfully disagree. 

The complainants seek to evade the question 
by insisting that the Court did not decree a 
forced integration, but only there should be no 
discrimination; “that the State may avoid integra- 
tion in many ways yet to the determined.” The 
language of the Supreme Court, above quoted, 
is incapable of but one meaning, viz. that all 
State laws on segregation must yield to the par- 
amount"! authority of the Federal Constitution. 

The complainants in their original bill ex- 
pressly recognized the fact that the enrollment 
in the Clinton High School of the twelve (12) 
negro students was in compliance with the man- 
date of the United States District Court. Neither 
Mr. Brittain, the school Principal, nor the School 
Board could evade it. Any refusal to admit their 
enrollment would have been an act of discrimi- 
nation in plain violation of the Federal Court's 
decree. While it is. argued by counsel that the 
Board of Education had not ordered integration 
of the school, and Brittain was acting without 
authority, we think the silence of the Board 
amounted to a ratification of the action of the 
school Principal in his effort to comply with the 
decree of the Federal Court. Moreover the Board 
was a party defendant in the suit pending in the 





[1] Following the word “paramount” the text of the 
opinion as originally filed concluded the paragraph 
with: “principle of integration. Non-racial discrimina- 
tion means integration.” 
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United States District Court. The decree, di- 
recting the enrollment of negro students, was 
directed to the Board as well as the school 
Principal. Each and every defendant was re- 
quired to take notice of it. 

Now we are asked, as was the Chancellor, to 
issue an injunction to “restrain and enjoin” D. J. 
Brittain, Jr., Principal: of the Clinton High 
School, from complying with the aforesaid order 
of the United States District Court. 


[Enjoining Federal Court's Decree] 


We know of no case, and none has been cited 
by counsel, in which the courts of this State may 
enjoin the enforcement of a Federal District 
Court decree that is based upon the express 
mandate of the Supreme Court of the United 
States. “It is a well-established general rule that 
the state courts have no authority to enjoin 
proceedings in the Federal courts.” 28 Am. Jur., 
Section 217, p. 400; 14 Am. Jur., Section 258, p. 
453. 

In the instant case the Federal Court had first 
acquired jurisdiction of the subject matter and 
the parties to the controversy. This being admit- 
tedly true, that court “retains its jurisdiction to 
the exclusion of all other Courts.” See Am. Jur., 
supra; also 21 C. J. S. (Courts) Section 529, pp. 
809-811. 


[Use of State Funds] 


Contention is next made that “The funds of a 
State appropriated for Segregated Schools can- 
not be used or expended for racially-mixed 
schools.” The foregoing contention rests solely 
upon the hypothesis that the laws of this State 
forbidding racially mixed schools are in full 
force and effect, and it was error for the Chan- 
cellor to. refuse to enjoin certain county officials 
from disbursing State funds for maintaining pub- 
lic schools in Anderson County, and especially 
Clinton High School. 

The plain fallacy of this insistence is that the 
Segregation Statutes referred to are not now in 
full force and effect, the same having been de- 
clared unconstitutional in Brown v. Board of 
Education, supra. 

The purpose of the complainants’ bill is to in- 
voke the jurisdiction of the Chancery Court to 
enjoin the named officials of Clinton High School 
from complying with the decree of the United 
States District Court, or, in the alternative, to 
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enjoin State and County officials from disbursing 
funds appropriated for the operation of said 
school. Either method would completely satisfy 
the prayer of the bill. 

Complainants insist that conceding that our 
segregation laws are now unconstitutional, never- 
theless State money cannot be lawfully spent for 
the support of desegregated schools. If we should 
consider this insistence as valid, and issue the 
writ as prayed for, the result would be the clos- 
ing of Clinton High School until the State of Ten- 
nessee could either adopt a policy of operating 
its public school system contrary to the Supreme 
Court decision in Brown v. Board of Education, 
supra, or abandon the present system of public 
education. We are unwilling to enter a decree 
which would have the undoubted effect of clos- 
ing Clinton High School, and possibly other 
public schools in Anderson County. 

In Constantian v. Anson County, 244 N. C. 
221, 93 S. E. (2d) 163, the Supreme Court of 
North Carolina, expressing a similar view, held: 

“If plaintiffs contention were adopted, 
all authorized (unissued) bonds for school 
plant facilities, as well as all previously 
authorized special tax supplements within 
administrative units, throughout the State, 
would be invalidated. Applicable legal prin- 


ciples impel the opposite conclusion.” 
Ad 
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“In the interpretation of the Constitution 
of the United States, the Supreme Court of 
the United States is the final arbiter. Its 
decision in the Brown case is the law of the 
land and will remain so unless reversed or 
altered by constitutional means. Recogniz- 
ing fully that its decision is authoritative in 
this jurisdiction, any provision of the Con- 
stitution or statutes of North Carolina in 
conflict therewith must be deemed invalid. 

“The Florida Supreme Court, in Board of 
Public Instruction v. State, 75 So.2d 832, 
and the Supreme Court of Oklahoma, in 
Matlock v. Board of County Commissioners, 
281 P. 2d 169, on similar but somewhat vari- 
ant factual situations, have reached conclu- 
sions generally in accord with the decision 
of this Court.” 


See also Doby v. Brown, United States Court 
of Appeals (Fourth Circuit), 232 F. (2d) 504, 
“Race Relations Law Reporter”, Vanderbilt Uni- 
versity Press, Vol. 1, No. 4, August, 1956, page 
664, 


The foregoing authorities are conclusive of 
the issue involved in the present controversy.” 
For all of the foregoing reasons, and upon the 
authorities referred to in this opinion, we hold 
that the Chancellor was correct in refusing to 
grant the writ of injunction as prayed for in the 
original bill. 


The petition to rehear is denied. 


Tomlinson and Burnett, JJ., concur. 
Prewitt, J., concurs in results. 


Swepston, J., did not participate, since he was 
absent at the time the original petition was pre- 
sented to the Court. 


CONCURRING OPINION ON PETITION 
TO REHEAR ON APPLICATION FOR WRITS 
OF CERTIORARI AND SUPERSEDEAS 


PREWITT, J. 


On September 3, 1956, at Nashville, this Court 
denied the writs on the ground that we had no 
power to override the decision of the Supreme 
Court of the United States in the case of Brown 
v. Board of Education of Topeka and consoli- 
dated cases, 347 U.S. 483, 98 L.Ed., 873. Follow- 
ing this denial a petition to rehear was filed. 


The majority opinion is based on this petition 
to rehear, and the writer concurs in results only 
in the majority opinion. I think the petition to 
crehear should be disposed of by simply overruling 
the petition to rehear for the same reason we gave 
on September 3, 1956, when we denied the writs. 


[2] At this point the following sentences contained in the 
text of the opinion as originally filed were omitted: 
“The Clinton High School having integrated pur- 
suant to the decision in the Brown case, the com- 
plainants’ effort to revitalize the principle of segrega- 
tion in the school by a process that has no precedent, 
either in law or equity, is of no avail. The problem 
of scoomenton in the case at bar does not present 
a justiciable issue.” 
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Dorothy E. DAVIS et al. v. County SCHOOL BOARD OF PRINCE EDWARD COUNTY, Vir- 


ginia, et al. 


United States District Court, Eastern District, Virginia, July 17, 1956, 142 F.Supp. 616. 


SUMMARY: One of the original School Segregation Cases (1 Race Rel. L. Rep. 5, 11) was 
returned with the mandate of the United States Supreme Court to the federal district court 
in Virginia. On the remand the three-judge district court entered a decree in the case requir- 
ing the admission of Negro children to schools in Prince Edward County, Virginia, without 
discrimination on the basis of race and with all deliberate speed. The court, however, retained 
jurisdiction of the case for the entry of further orders which might be necessary in the en- 
forcement of the decree. 1 Race Rel. L. Rep. 82 (1955). The plaintiffs thereafter filed motions 
seeking to require the racial integration of the schools by September, 1956. Prior to action 
on those motions it was moved that, the question of the constitutionality of the Virginia segre- 
gation statutes having been decided, the three-judge court be dissolved and the case considered 
by a single judge court. The court held that such a dissolution was proper in this case and 
that the single judge court could properly retain jurisdiction. (See also The Three-Judge 


Federal Court, 1 Race Rel. L. Rep. 811). 


Before PARKER, Circuit Judge, and HUTCHESON and BRYAN, District Judges. 


PARKER, Circuit Judge. 


This action was commenced to enjoin racial 
segregation in the public schools of Prince Ed- 
ward County, Virginia, on the ground that pro- 
visions of the state constitution and statutory 
code requiring such segregation were violative of 
the 14th Amendment to the Constitution of the 
United States and therefore void. A court of 
three judges was properly constituted, as re- 
quired by 28 U.S.C. §§ 2281 and 2284, and 
judgment was entered denying the relief sought. 
See Davis v. County School Board of Prince 
Edward County, D.C., 103 F.Supp. 337. This 
judgment was reversed by the Supreme Court 
and the case was remanded for further proceed- 
ings. Brown v. Board of Education of Topeka, 
347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 873; Id., 349 
U.S. 294, 75 S.Ct. 753, 99 L.Ed. 1083. On the 
remand the court of three judges entered a de- 
cree which vacated and set aside its original 
decree, declared invalid the constitutional and 
statutory provisions requiring segregation in the 
schools, and enjoined and restrained the defend- 
ants from refusing on acount of race or color to 
admit to any school under their supervision any 
child qualified to enter such school “from and 
after such time as the defendants may have 
made the necessary arrangements for admission 
of children to such school on a non-discriminatory 
basis with all deliberate speed as required by 


the decision of the Supreme Court in this cause”. 
The court found that it would not be practicable 
to require that this provision be made effective 
before the commencement of the school term 
in September 1955; but the finality and binding 
force of the order was not otherwise affected. 
The case was retained on the docket for the 
entry of further orders which might be neces- 
sary in the enforcement of the decree. 


[Motions Filed] 


The plaintiffs have filed a motion asking that 
the defendants be required to take steps looking 
to the completion of the desegregation process by 
September 1956 and to file interim reports show- 
ing what they are doing to that end. Due to the 
illness of the Circuit Judge originally designated 
to sit in the case, another Circuit Judge has been 
designated. Argument has been had on the sug- 
gestion from the court that the participation of 
three judges is no longer necessary and that the 
judges other than the judge before whom the 
case was originally brought should retire there- 
from, since the questions of the validity of the 
state constitutional and statutory provisions have 
been settled, these provisions have been declared 
invalid and all that remains in the case is the en- 
forcement of constitutional rights without refer- 
ence to any state constitutional or statutory pro- 
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vision. We think it clear that this course should 
be taken. 


The statute requires the constitution of the 
court of three judges only to hear the applica- 
tion for injunction to restrain the enforcement 
of a state statute upon the ground of its uncon- 
stitutionality. That statute, formerly section 266 
of the Judicial Code, now 28 U.S.C. § 2281, is as 
follows: 


“An interlocutory or permanent injunction 
restraining the enforcement, operation or 
execution of any State statute by restraining 
the action of any officer of such State in 
the enforcement or execution of such statute 
or of an order made by an administrative 
board or commission acting under State 
statutes, shall not be granted by any district 
court or judge thereof upon the ground of 
the unconstitutionality of such statute unless 
the application therefor is heard and de- 
termined by a district court of three judges 
under section 2284 this title.” 


The history of this provision and the necessity 
of construing it strictly was succinctly stated by 
the Supreme Court, speaking through Mr. Justice 
Frankfurter, in Phillips v. United States, 312 U.S. 
246, 248-251, 61 S.Ct. 480, 482, 85 L.Ed. 800, as 
follows: 


“By § 266, which is set forth in the margin, 
Congress provided an exceptional procedure 
for a well-understood type of controversy. 
The legislation was designed to secure the 
public interest in ‘a limited class of cases of 
special importance’. Ex parte Collins, 277 
U.S. 565, 567, 48 S.Ct. 585, 72 L.Ed. 990. It 
is a matter of history that this procedural de- 
vice was a means of protecting the increasing 
body of state legislation regulating economic 
enterprise from invalidation by a conven- 
tional suit in equity. While Congress thus 
sought to assure more weight and greater 
deliberation by not leaving the fate of such 
litigation to a single judge, it was no less 
mindful that the requirement of three judges, 
of whom one must be Justice of this Court 
or a circuit judge, entails a serious drain 
upon the federal judicial system particu- 
larly in regions where, despite modern fa- 
cilities, distance still plays an important 
part in the effective administration of justice. 
And all but the few great metropolitan 


areas are such regions. Moreover, inasmuch 
as this procedure also brings direct review 
of a district court to this Court, any loose 
construction of the requirements of § 266 
would defeat the purposes of Congress, as 
expressed by the Jurisdictional Act of Feb- 
ruary 13, 1925, to keep within narrow con- 
fines our appellate docket. Moore v. Fidelity 
& Deposit Co., 272 U.S. 317, 321, 47 S.Ct. 
105, 71 L.Ed. 273. The history of 266 (see 
Pogue, State Determination of State Law, 
41 Harv.L.Rev. 623, and Hutcheson, A Case 
for Three Judges, 47 Harv.L.Rev. 795), the 
narrowness of its original scope, the piece- 
meal explicit amendments which were made 
to it (see Act of March 4, 1913, 87 Stat. 
1018, and Act of February 18, 1925, 48 Stat. 
936, amending § 238 of the Judicial Code), 
the close construction given the section in 
obedience to Congressional policy (see, for 
instance, Moore v. Fidelity & Deposit Co., 
supra; Smith v. Wilson, 273 U.S. 388, 47 
S.Ct. 385, 71 L.Ed. 699; Ex parte Collins, 
supra; Oklahoma Gas Co. v. Oklahoma 
Packing Co., 292 U.S. 386, 54 S.Ct. 732, 78 
L.Ed. 1318; Ex parte Williams, 277 U.S. 267, 
48 S.Ct. 523, 72 L.Ed. 877; Ex parte Public 
National Bank, 278 U.S. 101, 49 S.Ct. 48, 
73 L.Ed. 202; Rorick v. Board of Com’rs, 
807 U.S. 208, 59 S.Ct. 808, 88 L.Ed. 1242; 
Ex parte Bransford, 310 U.S. 354, 60 S.Ct. 
947, 84 L.Ed. 1249, combine to reveal § 266 
not as a measure of broad social policy to 
be construed with great liberality, but as an 
enactment technical in the strict sense of 
the term and to be applied as such. 


“To bring this procedural device into 
play—to dislocate the normal operations of 
the system of lower federal courts and 
thereafter to come directly to this Court— 
requires.a suit which seeks to interpose the 
Constitution against enforcement of a state 
policy, whether such policy is defined in a 
state constitution or in an ordinary statute 
or through the delegated legislation of an 
‘administrative board or commission’. The 
crux of the business is procedural protec- 
tion against an improvident state-wide doom 
by a federal court of a state’s legislative 
policy. This was the aim of Congress and 
this is the reconciling principle of the cases.” 


Even though the court is properly constituted 
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under the statute, there is no occasion to con- 
tinue the participation of the two extra judges 
after the question of the constitutionality of the 
statute and constitutional provision have been 
settled and these are no longer in the case. As 
said in Oklahoma Gas & Electric Co. v. Okla- 
homa Packing Co., 292 U.S. 386, 391-392, 54 S.Ct. 
782, 734, 78 L.Ed. 1318, “When it becomes ap- 
parent that the plaintiff has no case for three 
judges, though they may have been properly 
convened, their action is no longer prescribed, 
and direct appeal here must fail as well in this 
case as where the plaintiff does not press his 
injunction, Smith v. Wilson, supra, or his consti- 
tutional attack”. And in Ex parte Bransford, 310 
U.S. 354, 361, 60 S.Ct. 947, 951, 84 L.Ed. 1249, 
it was said: “Jurisdiction, properly assumed, may 
be lost by the special court, when it appears 
that a prerequisite such as need for relief against 
state officers is lacking.” Here the prerequisite 
lacking is need to have a state statute declared 
invalid, as that matter has been settled by the 
decision of the Supreme Court as well as by the 
order heretofore entered herein, which was a 
final order granting an injunction, from which 
no appeal has been taken. 


[Case in Point] 


Almost directly in point is the decision of the 
Supreme Court in Public Service Commission 
of Missouri v. Brashear Freight Lines, 312 U.S. 
621, 61 S.Ct. 784, 786, 85 L.Ed. 1083. In that 
case a court of three judges heard an application 
for injunction to enjoin the enforcement of a 
state statute on the ground that it was unconsti- 
tutional. The injunction was denied, but there 
remained in the case the matter of awarding 
damages which had arisen out of the granting 
of a temporary restraining order which had been 
issued pending the hearing on the application 
for the injunction. The Supreme Court held that 
it was error not to assess these damages in the 
pending suit, but that this should be done by 
the original District Judge acting alone, and 
that the two other judges designated to sit with 
him in the three-judge court should not par- 
ticipate in the decision. The court in a unani- 
mous decision, speaking through Mr. Justice 
Black, said: 


“We are of opinion that the two judges 
called in under section 266 to assist the 
district judge in passing upon the applica- 
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tion for injunction should not have par- 
ticipated in consideration of the motion to 
assess damages. The limited statutory duties 
of the specially constituted three judge Dis- 
trict Court had been fully performed before 
the motion for assessment of damages was 
filed. For section 266 of the Judicial Code 
provides for a hearing by three judges, in- 
stead of one district judge, only in connec- 
tion with adjudication of a very narrow type 
of controversy—applications for temporary 
and permanent injunctions restraining state 
officials from enforcing state laws or orders 
made pursuant thereto upon the ground that 
the state statutes are repugnant to the fed- 
eral Constitution. The motion for damages 
raised questions not within the statutory 
purpose for which the two additional judges 
had been called. Those questions were 
therefore for the consideration of the Dis- 
trict Court in the exercise of its ordinary 
jurisdiction, and the three judge require- 
ment of section 266 had no application.” 


It is perfectly clear in this case that, with 
the unconstitutionality of the Virginia statute 
and constitutional provision definitely adjudi- 
cated, the questions raised by the subsequent 
motion “are not within the statutory purpose 
for which the two additional judges had been 
called.” In such situation, the three-judge court 
should be dissolved and the two additional 
judges should retire from the case. Bush v. 
Orleans Parish School Board, D.C., 138 F.Supp. 
336, mandamus denied by the Supreme Court, 76 
S.Ct. 854; Kelley v. Board of Education, D.C., 
1389 F.Supp. 578; Booker v. State of Tennessee 
Board of Education, 76 S.Ct. 856. In the cases 
cited, three-judge courts which had been con- 
stituted to hear school segregation cases were 
dissolved on the ground that no substantial ques- 
tion as to the constitutionality of the state statute 
remained after the decision of the Supreme 
Court holding statutes requiring segregation to 
be unconstitutional and invalid; and the Supreme 
Court denied applications for leave to file pe- 
titions for writs of mandamus requiring that 
they be heard before three-judge courts. See 
also Adams v. Lucy, 5 Cir., 228 F.2d 619, Id., 
certiorari denied 351 U.S. 931, 76 S.Ct. 790 
(Necessity for three-judge court was pressed 
in application for certiorari). Board of Super- 
visors v. Tureaud, 5 Cir., 225 F.2d 434, Id., 226 
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F.2d 714, Id., 228 F.2d 895, Id., certiorari denied 
851 U.S. 924, 76 S.Ct. 780. 


[Effect of School Segregation Cases] 


The plaintiffs concede that since the decision 
of the Supreme Court in Brown v. Board of 
Education, supra, school segregation cases pre- 
sent no substantial question as to the validity of 
state statutes requiring segregation and that 
consequently three-judge courts are no longer 
required in such cases.* They contend, how- 
ever, that because the court of three judges was 
originally proper in this case, it should continue 
to handle the case, although the presence of 
the two additional judges is not required for the 
decision of the matters remaining for decision, 
which are no more than the protection of the 
constitutional rights of the plaintiffs under the 
final decree heretofore entered pursuant to the 
Supreme Court’s decision. For this they rely 
primarily upon a note in the Supreme Court's 
decision saying that the case is remanded to the 
three-judge court. We do not think that this 
note supports their position. The case was re- 
manded to the three-judge court as a matter of 
course in order that that court might vacate the 
decree which it had theretofore entered and 
enter a decree in accordance with the decision 
of the Supreme Court. ‘This was done and a 
final decree was entered declaring the state 
statute and constitutional provision invalid and 
granting the injunctive relief in accordance with 
the decision of the Supreme Court. The sub- 
sequent motions in the cause, relating to matters 
as to which the action of three judges is not 
necessary, should be referred to a single judge 
under the authority of the decision of the Su- 
preme Court in Public Service Commission of 
Missouri v. Brashear Freight Lines, supra, 312 
U.S. 621, 61 S.Ct. 784, 85 L.Ed. 1083. 


® That a three-judge court is not required where the 


question as to the constitutional validity or invalidity 
is not substantial, see, in addition to the cases above 
cited, Ex parte Poresky, 290 U.S. 30, 54 S.Ct. 3, 78 
L.Ed. 152; California Water Service Co. v. City of 
Redding, 304 U.S. 252, 254-255, 58 S.Ct. 865, 867, 
82 L.Ed. 1823. As said in the last case cited, “The 
lack of substantiality in a federal question may ap- 

ar either because it is obviously without merit or 
seth on its unsoundness so clearly results from the 
previous decisions of this court as to foreclose the 
subject.” 


[Remaining Duties of Court] 


Plaintiffs rely, also, upon Baltimore & Ohio 
R. Co. v. United States, 279 U.S. 781, 49 S.Ct. 
492, 73 L.Ed. 954, but we do not regard that 
case as sustaining their position. It held merely 
that the three-judge court had the power and 
duty to enter a decree in accordance with the 
decision of the Supreme Court reversing its 
decree dismissing a suit brought to set aside 
an order of the Interstate Commerce Commis- 
sion. The relief there involved was restitution 
of what had been lost as a result of the Com- 
mission order held void by the Supreme Court 
and was an essential part of the litigation com- 
mitted by the statute to the three-judge court. 
Here there has been an adjudication of the 
questions for the decision of which the two ad- 
ditional judges were required, final decree has 
been entered and, as in the Brashear Lines case, 
supra, all that remains to be done is within the 
jurisdiction of a court composed of a single 
judge. 

As heretofore stated, all that remains to be 
done in this case is to enforce-the constitutional 
rights of plaintiffs. It is conceded that in cases 
of like character instituted sinc€é the- Supreme 


Court’s decision in Brown v. Board of Educa- © 


tion, supra, the constitution of a three-judge 
court is not necessary. It is not reasonable to 
suppose that the Supreme Court intended in the 
case it was remanding that a court of three 
judges should be necessary to grant future relief 
that a single judge could grant in other cases. 
The case is not one of jurisdiction. Concededly 
the District Court has jurisdiction. The ques- 
tion is whether two judges in addition to the 
judge before whom the case was brought are 
required to sit with him in the District Court 
in the decision of the matters remaining in the 
case after the matters requiring their presence 
are no longer at issue. We think it clear that this 
question should be answered in the negative. 


The judges other than Judge Hutcheson, be- 
fore whom the case was originally brought, 
will accordingly retire from further participation 
in the case, and further proceedings therein will 
be had before Judge Hutcheson sitting alone. 
It is so ordered. 
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GOVERNMENTAL FACILITIES 
Golf Courses—Virginia 


James W. HOLLEY, III, et al. v. The CITY OF PORTSMOUTH, Virginia, et al. 
United States District Court, Eastern District, Virginia, August 29, 1956, Civ. No. 2261. 


SUMMARY: An action seeking an injunction against officials of the City of Portsmouth, Vir- 
ginia, was brought by Negroes in that city in federal district court. The plaintiffs sought to 
enjoin the denial by the defendant city officials of the use of city recreational facilities, par- 
ticularly the City Park Golf Course, solely on the basis of race or color. On motion by the 
plaintiffs, the court granted a preliminary injunction restraining the city officials from so 


denying the use of the golf course, pending the determination of the case on the merits. 


HOFFMAN, District Judge. 
ORDER 


This matter having come on to be heard upon 
the plaintiffs’ motion for a preliminary injunc- 
tion, and it appearing to the Court from the files 
and records in this cause and from statements 
of counsel that defendants have established and 
constructed, with public funds, and are main- 
taining and operating the City Park Golf Course 
as a public facility, and further that said de- 
fendants have failed and refused and still fail 
and refuse to permit plaintiffs the same and 
equal use of the facilities as is made by white 
persons similarly situated, solely on account of 
their race and color, and that actions by the 


defendant constitute a continuing and irrepara- 
ble injury to the plaintiffs, 

IT IS THEREFORE ORDERED that de- 
fendants, and each of them, their lessees, 
agents, employees, and their successors in office, 
and they are hereby restrained from denying 
free and unrestricted use and enjoyment of the 
golfing facilities at the City Park Golf Course 
to plaintiffs and other Negro residents on ac- 
count of race and color until such time as this 
cause is determined on its merits, enlarged, 
dissolved or otherwise concluded. 

IT IS FURTHER ORDERED AND DE- 
CREED that the bond in this matter be fixed 
at Two Hundred and Fifty Dollars and that this 
bond is to terminate upon the final order of 
this Court. 





TRIAL PROCEDURE 
Grand Juries—Texas 
Trinidad RAMIREZ v. The STATE of Texas 


Court of Criminal Appeals of Texas, May 9, 1956, Rehearing denied June 27, 1956, 293 S.W.2d 658. 


SUMMARY: The appellant was indicted, tried and convicted in a Texas state court for posses- 
sion of marijuana. An appeal to the Court of Criminal Appeals of Texas was dismissed for 
technical reasons. Gn petition to rehear the appeal the appellant contended that his motion 
to quash the indictment should have been granted. The motion to quash was based on alleged 
discrimination against Latin-Americans as a class, in the selection of jury commissioners and 
the grand jury. The Court of Criminal Appeals overruled the motion for rehearing, holding 
that the appellant had not sustained the burden of proving that Latin-Americans were con- 
sidered or treated as a separate class in the county in which he was indicted and tried. 


MORRISON, Presiding Judge. 


ON MOTION FOR REHEARING 


The record has now been perfected, and the 
case is properly before us for a consideration on 
its merits. 


Appellant filed a motion to quash the in- 


dictment, alleging as grounds that Latin-Ameri- 


cans as a class had been discriminated against 
in the selection of the jury commission who se- 
lected the grand jury and in the selection of the 
grand jury which returned the indictment against 
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him. He relies upon Hernandez v. State of Texas, 
347 U.S. 475, 74 S.Ct. 667, 671, 98 L.Ed. 866. 
We quote from said opinion: 


“The petitioner's initial burden in sub- 
stantiating his charge of group discrimina- 
tion was to prove that persons of Mexican 
descent constitute a separate class in Jack- 
son County, distinct from ‘whites.’ Oue 
method by which this may be demonstrated 
is by showing the attitude of the community. 
Here the testimony of responsible officials 
and citizens contained the admission that 
residents of the community distinguished 
between ‘white’ and ‘Mexican.’ The par- 
ticipation of persons of Mexican descent in 
business and community groups was shown 
to be slight. Until very recent times, chil- 
dren of Mexican descent were required to 
attend a segregated school for the first four 
grades. At least one restaurant in town 
prominently displayed a sign announcing 
“No Mexicans Served.’ On the courthouse 
grounds at the time of the hearing, there 
were two men’s toilets, one unmarked, and 
the other marked ‘Colored Men’ and ‘Hom- 
bres Acqui’ (Men Here). No substantial 
evidence was offered to rebut the logical 
inference to be drawn from these facts, and 
it must be concluded that petitioner suc- 
ceeded in his proof.” 


We must now determine if the facts here 
before us come within the rule heretofore set 


forth. 


[Treatment as a Class} 


At the time of the trial, Negro children were 
segregated into a separate school in Amarillo, 
but Latin-American children attended the public 
schools for the Anglo-American children in the 
school nearest their residence, where they used 
all the facilities available to the other children 
and had done so as far as this record reveals 
since 1898. There were no named restaurants 
or hotels that excluded Latin-Americans, and the 
Latin-Americans used the same rest rooms at 
the courthouse and elsewhere as did the Anglo- 
Americans and had always done so. 

A great majority of the Latin-American people 
in Potter County live in one section of the City 
of Amarillo. As best we can determine from 
this record, when the Santa Fe railroad came to 
Amarillo it brought with it several Latin-Ameri- 


can employees, who built their homes on and 
near the right-of-way, and when there was no 
further space there available they began to 
move out to Garfield and Arthur Streets, where 
they now reside. There is a complete absence 
of any showing that this selection of their resi- 
dence locations was anything but voluntary. 
There is an entire absence of any showing of dis- 
crimination in business as between the Latin- 
Americans and Anglo-Americans other than some 
showing that a number of the Latin-Americans 
still worked for the Santa Fe railroad. 


[Consul’s Testimony] 


The Mexican Consul, while testifying for the 
appellant, had this to say about how his race 
fared in Amarillo: 

“I can say that in my experience here in 
Amarillo, that Amarillo comes close to being 
like San Antonio, which is considered to be a 
city in Texas which is most free from racial 
discrimination against my people. I believe 
Amarillo comes pretty close to San Antonio 
in that respect.” 

He testified further that only in isolated in- 
stances did he find that the Latin-American 
people were set aside as a separate class in Pot- 
ter County. 

We have concluded that appellant has failed 
to meet the burden of proving that Latin-Ameri- 
cans constituted a separate class in Potter County 
distinct from Anglo-Americans. 


[Distinguished from Hernandez Case] 


Having so concluded, we do not feel called 
upon, under the holding in Hernandez v. State 
of Texas, supra, to discuss whether or not the 
appellant has met the burden of proving dis- 
crimination, but we do here, for the purpose of 
clarification, point out certain marked differences 
between Potter County (where this case was 
tried) and Jackson County (where Hernandez 
was tried). 

Potter County had a population of 72,851 
according to the last Federal census, of which 
1,847 were Spanish Americans or Mexicans, 1,639 
being native born and 65 naturalized citizens. 


The population of Potter County has increased 
considerably since the 1950 census, and it was 
estimated that there were some 3,500 people of 
Mexican extraction in the county at the time 
of the trial. 
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As against this ratio of 1,847 to 72,851 (which 
may have been altered somewhat by population 
increase since the 1950 census), Jackson County, 
where Hernandez was tried, had a population of 
12,916, of which 1,865 had Latin-American 
names. Of these, 1,788 were native born and 65 
naturalized citizens. 


In Potter County petit jurors are drawn from 
the wheel, and there is no complaint here as to 
discrimination in the selection of these jurors. 

The stipulation in the case at bar did not cover 
a comparable period to that in the Hernandez 
case. 

Officers, armed with a search warrant, went 
to the home of the appellant, where they found 
a large quantity of what was shown by the 
testimony of an expert to be marijuana. 

The appellant did not testify or offer any evi- 
dence in his own behalf. 


Bill of exception No. 1 complains of jury argu- 
ment as follows: “It starts out here and spreads. 
You will find it in our high schools.” 
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The objection was sustained, and the court 
instructed the jury not to consider the same. 


[Admission of Evidence] 


Appellant relies upon Sparks v. State, 159 Tex. 
Cr.R. 111, 261 S.W.2d 571, wherein we reversed 
a conviction because the prosecutor in his argu- 
ment said, “‘* * * he didn’t want the bugs to 
get it, but wanted to sell it to the school children 
of Gregg County.’” In the Sparks case, the ob- 
jection to the argument was overruled. We do 
not conclude that the Sparks case is controlling 
here because we do not here have a bold asser- 
tion that the appellant intended to corrupt the 
morals of high school children as we did in that 
case. We have concluded that the prosecutor did 
not commit reversible error in calling the jury's 
attention to a matter of common knowledge; i.e., 
that some marijuana finds its way into the pos- 
session of high school children. 

Finding no reversible error, the appellant's 
motion for rehearing is overruled, and the judg- 
ment is now affirmed. 





TRIAL PROCEDURE 


Three-Judge Courts—Federal Statutes 


See Davis v. School Board of Prince Edward County, supra, p. 1055. 





EMPLOYMENT 


Labor Unions—Mississippi 


UNITED BROTHERHOOD OF CARPENTERS & JOINERS of America et al. v. PASCAGOULA 


VENEER COMPANY. 


Supreme Court of Mississippi, October 8, 1956, 89 So.2d 711. 


SUMMARY: The Pascagoula Veneer Co. obtained an injunction in a Mississippi state court 
against the union and officers and individual members thereof to restrain certain picketing ac- 
tivities allegedly being conducted in connection with a labor dispute. Upon the granting of a per- 
manent injunction, the defendants appealed to the Mississippi Supreme Court, challenging the 
extent of the injunction. In affirming the injunction the court adverted to the racial tensions 
created by the predominately Negro membership of the union engaged in picket line activities 
in opposition to white non-striking workers. These circumstances were cited as additional 
causes for upholding the injunction. 





LEE, J. 


Pascagoula Veneer Company, a Delaware cor- 
poration, doing business at Pascagoula under 
the Agricultural and Industrial Program in this 
State, on November 1, 1955, by its bill of com- 
plaint, sought an injunction to restrain and en- 


join certain named defendants, and officers and 
agents and all other persons acting in concert 
with them, and all striking employees participat- 
ing in a strike from picketing its plant and mo- 
lesting or interfering with its employees. The 
International Brotherhood of Carpenters and 
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Joiners .of America, and B. R. Upton, W. C. 
Oliver and Frank Garner, its alleged represen- 
tatives, and R. C. Dubose, John Stallworth, Clyde 
Houston, Jr., Eugene Smith, Masie Lidell, Mamie 
Simmons, Viola Mims, Blanche Johnson, Re- 
becca Leroy and Willie Belle McMillan, residents 
of Jackson County, were made defendants. On 
the same date, the chancellor ordered the issu- 
ance of a temporary injunction, and the writ 
therefor was issued by the clerk and directed to 
the named defendants, commanding them to 
desist from picketing in any manner whatsoever 
at or near the plant of complainant or the en- 
trance thereto, and from wearing or showing 
placards or signs, and from threatening and com- 
mitting violence against any present or future 
employee of the complainant. 


[Proper Defendants] 


The return of process showed service on the 
International Brotherhood of Carpenters and 
Joiners of America “by personally handing its 
representatives E. R. Upton, W. C. Oliver, R. C. 
Dubois, John Stallworth, Clyde Howard, Jr., 
Eugene Smith, Macey Lidell, Viola Sims and 
Rebecca Leroy, each a true copy of this writ.” 
Frank Garner, Mamie Simmons, Blanche John- 
son and Willie Belle McMillan were not found 
in Jackson County. 

On November 10, 1955, B. R. Upton and 
others, all individual defendants except Blanche 
Johnson, who was not served with process, to- 
gether with C. S. Eshee, James L. Perry, Edner 
Mae Kelly and Jim Ehlers, not named as de- 
fendants, filed their sworn answer. It was averred 
that there was no such organization as the In- 
ternational Brotherhood of Carpenters and 
Joiners of America, but there was an organiza- 
tion known as United Brotherhood of Carpen- 
ters and Joiners of America, with its principal 
offices at Indianapolis, Indiana, with M. A. 
Hutcheson, 222 E. Michigan Street, Carpenters 
Building, Indianapolis 4, Indiana, as President; 
that B. R. Upton and Frank Garner were repre- 
sentatives of the Union, but only of limited au- 
thority, on: whom no proper process for the 
Union could be served, but they entered their 
appearance as individual defendants; that W. C. 
Oliver was the business agent of Local Union 
No. 569, chartered by the United Brotherhood of 
Carpenters and Joiners of America, but this local 
union had no connection with the plant of the 
complainant; and that the other defendants were 


members and officers of Local No. 3056, 
chartered by United Brotherhood of Carpenters 
and Joiners of America, with C. S. Eshee as 
President, James L. Perry, Vice President, Mamie 
Simmons, Recording Secretary, Edner Mae Kelly, 
Financial Secretary, and Jim Ehlers, Treasurer. 
And on the same date, the answering defendants 
filed their motion to dissolve. 

On November 17, 1955, the complainant, after 
leave of court, filed its motion to amend b 
making as party-defendants, Union Brotherhood 
of Carpenters and Joiners of America, with M. A. 
Hutcheson as President, and at the same address 
given in the answer; Local Union No. 569, -with 
its business agent as W. C. Oliver; and Local 
Union No. 3056, with the officers also named in 
the answer to the bill of complaint. No process 
of any kind was issued following the amendment. 


[Proof Presented] 


On the same date, November 17, 1955, the 
court proceeded with a hearing of the contro- 
versy. The evidence showed that the National 
Labor Relations Board on June 28, 1954, certified 
United Brotherhood of Carpenters and Joiners of 
America, AFL, as exclusive representative of the 
employees of the Pascagoula Veneer Company, 
which was an open shop. Local No. 3056 thereof 
was set up for the employees of the Veneer 
Company. It was a mixed union of ninety to one 
hundred members. Between fifteen and twenty 
were white men and women, and the rest mostly 
women, were colored. Local No. 569 was also 
an affiliate of the parent union. There was, how- 
ever, no connection between these locals, except 
that they were affiliates of the same parent union. 
As the result of a labor controversy, Local No. 
3056 voted to strike, and, on October 27, 1955, 
threw up a picket line around the plant. 


[Incidents of Violence] 


There was proof that groups of striking em- 
ployees, acting in concert with the pickets, sta- 
tioned themselves on the opposite side of the 
street and at a small cafe and at a nearby store, 
and accosted and threatened returning or po- 
tential workers, many of whom wished to work. 
The majority of these groups were colored wom- 
en. A number of acts of violence were testified 
to: A car coming up behind the car in which Mrs. 
Leda Pearl Danley drove her husband, a non- 
striking fireman, to work late one night pushed 
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her car from one end of the mill to the other. 
James Perry, an officer of Local No. 3056, was on 
the picket line at the time. A “bunch” of colored 
men, threatening Tommie Danley, a one-armed 
white worker, told him that he had better stay 
out of the plant. Three strikers threw bricks 
into the superintendent's car, which Sam Bishop 
was driving, and later went to Bishop’s home and 
damaged his car. Four men followed Minnie 
Lou Hall Taylor, a niece of Sam Bishop, and 
tried to break windows out of his home. The 
four tires of the automobile of John Ezell, who 
continued to work, were cut with a knife. As 
Jesse Kennedy, a worker, was riding home in 
the company’s truck, Elliott Nicholson, a striker, 
in a following car, pointed a gun at the truck, 
and he and others threatened to burn Kennedy’s 
house. Elliott Nicholson and John Williams 
threw bricks into John Gambrell’s car near the 
plant about 11:00 one night. Nicholson had 
been walking the picket line. Johnie Williams, 
a striker, threatened to whip Robert Lett, if he 
went into the plant. As J. C. Zimmerman passed 
a crowd of strikers, a bottle or brick was thrown 
into his car, and two cars followed him for a 
distance. As Mary Blanche Dean, a white girl, 
went to get a cold drink for her father, who was 
working in the plant, seven Negro women said, 
“Girl, you crossed the picket line”, and accused 
her of trying to get their jobs. As she walked 
away, Winnie B. Anderson, a striker, threw a 
large rock at her. As Nathaniel Puryear left the 
plant, R. C. Dubose and other strikers opposite 
the plant followed and threw bottles at him. Ella 
Lee Molden, a new worker, was chased and 
hemmed up by two cars, and was cursed and 
warned by Masie Lidell and Viola Sims, strikers, 
to stay out of the mill. Mamie Simmons, an 
officer of the union, was driving the other car. 
Viola Sims served as a picket. 

The parties against whom these incidents were 
charged offered their denials. 


[Racial Conflict] 


W. C. Oliver testified that he asked the com- 
mittee and other people not to have any violence. 
The strikers were largely colored. With white 
people accepting jobs, he considered the situa- 
tion explosive. Consequently he sought police 
supervision. He admitted that he advised and 
consulted with the strike committee after B. R. 
Upton had left town. 
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B. R. Upton was on the ground from the 27th 
until the 29th, while the strike was in effect. He 
testified that he counseled peace and against 
violence, and with reference to a discussion with 
the city authorities in an effort to avoid violence. 
While protesting that he was not guilty of any 
untoward act, it was a disputed issue as to 
whether a controversy between him and the 
owner of the plant arose over the payoff of the 
employees, or constituted a threat in connection 
with the strike. Because of his presence in and 
about the scene, the evidence warranted the 
court in finding that he must have known of the 
situation, and either incited the threats of vio- 
lence, or aided and abetted therein. Frank 
Garner was also in and about the plant from 
10 a.m. until 6:30 p.m. on Friday, the second 
day of the strike. 

Complaint was made to Barney Matthews, 
Chief of Police, about several incidents, but he 
said that he was unable to establish a sufficient 
identification of the offending parties to warrant 
criminal prosecutions. 

At the conclusion of the evidence, the court 
made the injunction permanent. 

The main contention of the appellants is that 
the injunction was too broad in its restriction of 
alleged liberties of the strikers, and included 
certain defendants either not in court, or not 
shown to have been offenders. 


[Appellants’ Rights] 


Workers have the right to bargain collectively. 
This right must never be taken away from them. 
Without the right to strike, collective bargaining 
would be of no consequence whatever. The 
striker likewise has the right to talk to his fellow- 
employees, and, if he can, persuade them also 
not to work. But force, compulsion, threats, and 
violence against those who choose to continue 
their work, or others who seek to work, must 
not be tolerated. Without restraint against such 
pressures, anarchy could easily follow. 

This was not an ordinary strike. The local 
union was predominately colored. The picture 
of colored men and women, threatening and 
wreaking violence upon white men and women 
as they entered the plant to continue or accept 
employment is vividly reflected in this record. 
There was a perfect setting for violence, as well 
as the explosion of racial tensions. The learned 
chancellor was fully warranted in seeing that 
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a lighted torch was not thrown into a powder 
magazine. 


[Right to Picket] 


As aptly said in Southern Bus Lines, Inc., v. 
Amalgamated Association of Street, Electric Ry. 
& Motor Coach Employees, etc., 205 Miss. 354, 
38 So.2d 765, 769: “Peaceful picketing is a lawfw) 
act.” But “When any individual or organization 
under whatsoever name attempts to use force to 
gain his or her ends, they are attempting to 
usurp a governmental function. When a picker 
iine becomes a picket fence, it is time for the 
government to act.” And “No one should doubt 
that the State of Mississippi, through its courts 
by the injunctive process, can protect persons 
and properties in this state from damage by 
violence and from fear through threats and 
intimidation. Acts, which in isolation are peace- 
ful, become part of a coercive thrust when en- 
tangled with acts of violence.” Besides, “The 
National Labor Relations Act [29 U.S.C.A. § 151 
et seq.] does not preempt all state control, nor 
more specifically the state police power.” See the 
many authorities, both state and federal, there 
cited. 

Consequently the court was fully warranted 
in making the temporary injunction permanent. 


[Injunction Modified] 


The parent union, United Brotherhood of 
Carpenters & Joiners of America, was not law- 
fully served with process. The answer averred 
that Upton and Garner were not agents of the 
union for process. Upton testified that he was a 
special representative “assigned to organizing”. 
Garner testified that he occupied virtually the 
same position as Upton. There was no proof by 
the complainant that these two employees were 
capable of receiving process. Neither did it enter 
its appearance, although it has appealed from 
the final decree. 

There was no connection whatever between 
Locals 3056 and 569. No. 569 was not served 
with process. Neither did it enter its appearance. 
Besides there was no evidence that it had any- 
thing whatever to do with the strike. 

Consequently the final decree of the trial court 
must be, and is, modified so as to exclude United 
Brotherhood of Carpenters and Joiners of Amer- 
ica, AFL, and Local Union No. 569, from the 
prohibitions of the injunction. In all other re- 
spects, the decree is affirmed. 

Affirmed, as modified. 


ROBERDS, P. J., and HALL, HOLMES and 
ETHRIDGE, JJ., concur. 





ELECTIONS 
Registration—Alabama 


EX PARTE Joe BANKS et al. [ Joe BANKS et al. v. Honorable George C. WALLACE, as Judge 
of the Circuit Court of Barbour County, Alabama] 


Supreme Court of Alabama, October Term 1956-57, October 29, 1956, 4 Div..901. 





SUMMARY: An Alabama circuit solicitor filed a petition in the Barbour County, Alabama, cir- 
cuit court seeking to require the county probate court to purge the registration list of voters of 
that county of some thirty-two names. The petition alleged that the names were illegally regis- 
tered, having been entered by one of the Board of Registrars at a grocery store without the ap- 
proval of a majority of the Board. Prior to a decision on the petition, a writ of mandamus or 
prohibition was sought in the Alabama Supreme Court to require the circuit court to discon- 
tinue proceedings in the case. The Alabama Supreme Court issued an order to the judge of 
the circuit court requiring him to stay the proceedings and show cause why they should not be 
discontinued. [Prior to entering an appearance or pleading before the Supreme Court, the 
circuit court issued a decision dismissing the original petition on the grounds that the Alabama 
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statutes provide a different procedure for purging voters lists. That opinion appears below.] 


The order of the Supreme Court follows: 


TO THE HONORABLE GEORGE C. WAL- 
LACE, AS JUDGE OF THE CIRCUIT COURT 
OF BARBOUR COUNTY, ALABAMA, GREET- 
ING:— 


You are hereby notified that the Supreme Court 
of Alabama did, on to-wit: October 29, 1956, 
make and enter the following order in the above 
styled cause: 


“Come the Petitioners, Joe Banks, et als., 
by Attorneys, and file in this Court a Petition 
praying that Writ of Mandamus, Prohibi- 
tion, or any Other Appropriate Remedial 
Writ be directed to Honorable George C. 
Wallace, as Judge of the Circuit Court of 
Barbour County, Alabama, ordering and 
directing him as such Judge of said Court 
to refrain from hearing the Petition or Writ 
of Mandamus on its merits, or from further 
proceeding in said mandamus proceeding 
other than to make such order therein as 
this Court shall direct in the cause of THE 
STATE OF ALABAMA ex rel. Seymore 
Trammell, as Circuit Solicitor for the Third 
Judicial Circuit of Alabama, Complainant, 
vs. Marshall J. Williams, as Judge of Pro- 
bate, Defendant, pending in the Circuit 
Court of Barbour County, Alabama. 


“And said petition being submitted and 
duly examined and understood by the Court, 


“IT IS CONSIDERED AND ORDERED 
that a Rule Nisi issue to Honorable George 
C. Wallace, as Judge of the Circuit Court of 
Barbour County, Alabama, to appear and 


show cause before the Supreme Court of 
Alabama on Thursday, November 1, 1956, at 
10 o'clock, A. M., why the Writ of Manda- 
mus, Prohibition, or Other Appropriate Re- 
medial Writ should not issue to him as 
prayed for in said petition. 


“IT IS FURTHER ORDERED that all 
further proceedings in said cause be and the 
same are hereby stayed in the Circuit Court 
pending the hearing of this petition.” 


NOW, THEN, in pursuance of the foregoing 
Order the Rule Nisi hereby issues to the Honor- 
able George C. Wallace, as Judge of the Circuit 
Court of Barbour County, Alabama, command- 
ing and requiring you as such Judge of said 
Court to appear and show cause before the 
Supreme Court of Alabama on Thursday, Novem- 
ber 1, 1956, at 10 o'clock, A. M., why the Writ 
of Prohibition should not issue to you as prayed 
for in said petition. 


IT IS FURTHER ORDERED that you as such 
Judge of said Court refrain from proceeding 
further in said mandamus proceeding in the 
cause of THE STATE OF ALABAMA ex rel. 
Seymore Trammell, as Circuit Solicitor for the 
Third Judicial Circuit of Alabama, Complain- 
ant, vs. Marshall J. Williams, as Judge of Pro- 
bate, Defendant, pending the hearing of this 
petition in the Supreme Court of Alabama. 


WITNESS, J. Render Thomas, 
Clerk of the Supreme Court of 
Alabama, this the 29th day of 
October, 1956. 





ELECTIONS 


Registration—Alabama 


The STATE of Alabama ex rel. Seymore TRAMMELL, as Circuit Solicitor for the Third 
Judicial Circuit of Alabama v. Marshall J. WILLIAMS, as Judge of Probate 


Circuit Court, Barbour County, Alabama, in Equity, October 30, 1956, No. 679. 


SUMMARY: Following the issuance of the show cause order by the Alabama Supreme Court 
in the above case, but prior to making an appearance in the Supreme Court, the circuit court 
of Barbour County, Alabama, issued a decision upon the petition filed with the court to purge 


the voters list of the county of some thirty-two names as having been illegally registered. The 
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decision was on the ground that the probate court could not be required to do what he had no 
legal authority to do, Alabama statutes providing a different mode of purging the voters lists. 


WALLACE, Circuit Judge 

A Rule Nisi having issued from the Supreme 
Court ordering this Court to refrain from further 
proceedings or hearing the petition for writ of 
mandamus directed to Honorable Marshall J. 
Williams, Judge of Probate, Barbour County, 
Alabama, or for this Court to appear and show 
cause before the Supreme Court, on November 
1, 1956, why this Court should not refrain from 
further proceedings in the case of THE STATE 
OF ALABAMA ex rel. Seymore Trammell, as 
Circuit Solicitor for the Third Judicial Circuit of 
Alabama, Complainant, vs. Marshall J. Williams, 
as Judge of Probate, Defendant. 


On October 20, 1956, the Circuit Solicitor of the 
Third Judicial Circuit of Alabama, Honorable 
Seymore Trammell, filed a petition for writ of 
mandamus directed against Honorable Marshall 
J. Williams, Judge of Probate of Barbour County, 
Alabama—said petition alleging that there were 
thirty-two (32) voters on the qualified voting 
list of Barbour County, Alabama, who were 
registered fraudulently and illegally, in that they 
were not registered at the place in the County 
provided by law, and also alleging that they did 
not possess the qualifications of electors as re- 
quired by Alabama law. A Rule Nisi was issued 
from this Court directed to Honorable Marshall 
J. Williams, Judge of Probate, Barbour County, 
Alabama, and the matter set for hearing on Octo- 
ber 26, 1956. The Honorable Marshall J. Williams 
filed an answer in which he admitted certain 
allegations of the petition, but in regards to the 
allegations that the within named voters were 
placed upon the voting list fraudulently and 
illegally, and as to the allegations to the effect 
that they did not possess the qualifications of 
electors as required by law, he neither admitted 
nor denied. He raised no legal questions in his 
answer. On the day of the hearing, there ap- 
peared in court the Honorable Chauncey Sparks 
and Honorable Preston C. Clayton, who stated 
in open court that they represented two of the 
voters named in the petition, and requested per- 
mission to come in as a friend of the court, 
amicus curiae, or to be allowed to intervene on 
behalf of the two voters they represented. The 
Court thereupon expressed the opinion that there 
was the legal question as to whether or not the 
Court had jurisdiction in the matter and also as 
to whether or not a writ of mandamus would lie 
against the Probate Judge in such matter. The 
Court agreed with Honorable Chauncey Sparks 


and Honorable Preston C. Clayton that the voters 
named in the petition had such an interest in 
the matter, that an intervention was in order, 
and thereupon allowed Honorable Chauncey 
Sparks and Honorable Preston C. Clayton to in- 
tervene as attorneys in behalf of not only the 
two voters they represented, but for the entire 
group named in the petition. The Court there- 
upon stated that it would consider the legal 
questions involved, on Wednesday, October 31, 
1956, and continued the matter until that date 
in order that the intervenors might file whatever 
proceedings they wished in the matter. The 
Court then instructed counsel for all groups to 
file written briefs in the matter. This continuance 
of the matter in order that the intervenors might 
file further pleadings was granted upon request 
of Honorable Chauncey Sparks and Honorable 
Preston C. Clayton. However, in the meanwhile 
Honorable Preston C. Clayton petitioned the 
Supreme Court for a remedial writ to be directed 
to this Court. 

This Court will not show cause why it should 
refrain from further proceedings in this matter, 
for this Court would have, on October 31, 1956, 
upon its own motion, dismissed the petition for 
writ of mandamus. Although briefs have not been 
filed as of this day, the Court after a careful 
study of the law in the matter, is of the opinion 
that mandamus will not lie against the Probate 
Judge requiring him to strike from the qualified 
voters list the within named thirty-two (32) 
voters. 

No testimony has been taken by this Court in 
this matter touching upon the allegations of the 
petition that the within named voters were 
illegally and fraudulently registered and did not 
possess the qualifications as required by law, for 
even if these allegations were true, the Probate 
Judge, under our law, has no right to purge the 
voters list of unqualified voters; and, therefore, 
if he has no imperative duty under the law to 
so do, then mandamus will not lie directing him 
to do that which he has no right to do. Man- 
damus will not lie to compel the doing of an act, 
which, without its command would not be law- 
ful or proper. Further, it is also the law that 
mandamus will not lie to compel an official to 
discharge a duty devolving upon another official 
body, and the official body charged with the 
duty of purging the voters list of unqualified 
voters, under Alabama law, is upon the Board 
of Registrars. 
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It is, hereby, ORDERED, ADJUDGED AND 
DECREED that the petitioners prayer for a 
peremptory writ of mandamus be, and is hereby 
denied in the said cause. 
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rel. Seymore Trammell, as Circuit Solicitor for 
the Third Judicial Circuit of Alabama, Complain- 
ant, vs. Marshall J. Williams, as Judge of Pro- 
bate, Defendant, it respectfully requests that this 


dismissal be taken as an answer to the Rule Nisi 


having issued from the Supreme Court of Ala- 
bama. 


This Court having ordered the dismissal of 
the cause of THE STATE OF ALABAMA ex 





ELECTIONS 
Voting—Utah 


Preston ALLEN, for himself and other American Indians similarly situated, v. Porter L. 
MERRELL, individually and as County Clerk, Duchesne County, Utah. 


Supreme Court of Utah, October 25, 1956, No. 8589. 


SUMMARY: An American Indian residing on a reservation in Utah brought a proceeding as 
a class action in the Utah Supreme Court against a Utah county clerk seeking to require the 
clerk to issue him a ballot and permit‘him to vote. The clerk’s refusal to allow the petitioner 
to register and vote was based on a Utah statute which provides that residents of Indian reser- 
vations are not considered residents of Utah unless a prior residence has been established. 
The petitioner contended that that statute was unconstitutional. The court held that the statu- 
tory proscription was within the powers of the legislature and was not in violation of the con- 
stitution. [See also the opinion of the Attorney General of Utah on this question at p. 1160.] 





PER CURIAM. 


Plaintiff, Preston Allen, is an American Indian 
residing on the Ute Indian Reservation in Du- 
chesne County, Utah. He instituted original pro- 
ceedings in this court, for himself and others 
similarly situated, seeking a writ to compel the 
defendant, Porter Merrell, County Clerk of Du- 
chesne County, to issue him a ballot and permit 
him to vote. 

The refusal of the defendant, Merrell, to give 
plaintiff a ballot was based on the statutory de- 
finition of “resident” as a qualification to vote 
as contained in our election laws. The provision 
in question is Par. 11, Sec. 20-2-14, U.C.A. 1953, 
which reads: 


“Any person living upén any Indian or 
military reservation shall not be deemed a 
resident of Utah within the meaning of this 
chapter, unless such person had acquired a 
residence in some county in Utah prior to 
taking up his residence upon such Indian or 
military reservation.” 


It is the plaintiffs contention that the above 
statute is unconstitutional because in practical 
effect it deprives him and other Indians living 
on reservations of the right to vote on the basis 


of race: that this is contrary to the Fifteenth 
Amendment to the U.S. Constitution; the priv- 
ileges and immunities, and the equal protection 
clauses of the Fourteenth Amendment; and in- 
fringes similar rights under the Utah State Con- 
stitution, including Article IV, Section 2, which 
provides that every citizen over 21, having the 
proper residence requirements, shall be entitled 
vote. 

Although neither the parties nor counsel are 
at fault in failing to present this issue earlier, 
because it apparently was not raised until prac- 
tically on the eve of this year’s election, it is 
unfortunate that this matter was brought to the 
court at such a late date that there has not been 
sufficient time for us to give as full consideration 
as we would like to the problems involved. It 
is not to be questioned that the various argu- 
ments presented by the plaintiff are of sufficient 
merit to warrant the serious attention of this 
court. However, the last registration dates prior 
to, the forthcoming election are October 30 and 
31. Hence, so that the matter will not be left in 
uncertainty, we deem it advisable to file this per 
curiam memorandum in ample time before such 
registration dates, and to later file an opinion 
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more completely treating the problems pre- 
sented. 

The right to vote, though fundamental to our 
scheme of government, is not absolute. It derives 
from the state! which has the inherent power 
to prescribe the qualifications of voters,? and 
to impose reasonable conditions prerequisite to 
the exercise of such franchise.* 

Pursuant to such authority, the legislature of 
our state has seen fit to declare in clear and un- 
equivocal language that persons living on Indian 
or military reservations shall not be considered 
residents for the purpose of voting unless the 


1. United States v. Cruikshank, 92 U.S. 542; Pope v. 
Williams, 193 U.S. 621. 

2. Minor v. Happersett, 88 U.S. 162. 

8. Evans v. Reiser, 78 Utah 258, 2 P.2d 615; Breedlove 
v. Suttles, 302 U.S. 277. 
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condition in the quoted statute is met. 

It is the responsibility of the court to be ex- 
tremely reluctant to interfere with enactments 
of the legislature. All doubts should be resolved 
in favor of validity and no such act should be 
declared unconstitutional unless it is clearly and 
palpably so.* 

Upon the basis of such examination as we 
have been able to give this matter in the limited 
time available, we do not see any basis for con- 
cluding that the act is so clearly beyond the pow- 
ers of the legislature and in conflict with the 
constitutional provisions above referred to that 
it should be stricken down. Accordingly, we de- 
cline to issue the writ sought by the plaintiff. 


4. Newcomb v. Ogden City Public Schools, 121 Utah 
503, 243 P.2d 941; Parkinson v. Watson, 4 Utah 2d 
191, 291 P.2d 400. 





CORPORATIONS 
NAACP—Texas 


The State of TEXAS v. The NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF 


COLORED PEOPLE, a corporation, et al. 


District Court, 7th Judicial District, Smith County, Texas, October 24, 1956, No. 56-649. 


SUMMARY: The State of Texas brought a bill in a Texas state court seeking an injunction to 
restrain the NAACP and a number of affiliated organizations from carrying on certain activi- 
ties and “doing business” in the state. On September 21, 1956, prior to hearing, a temporary 
restraining order was issued against the defendants. On September 28, 1956, a hearing was 
held at which the court found that the defendants had unlawfully carried on lobbying and 
political activities, solicited litigation in the state and had failed to pay franchise taxes. A 
temporary injunction was issued restraining the defendants from carrying on activities in the 
state and from soliciting contributions or exercising any corporate functions or qualifying to 
do business in the state. 


Temporary Restraining Order 


DUNAGAN, J. 


At chambers, this the 21st day of September, 
1956, the application of the State of Texas, 
Plaintiff, for a temporary restraining order upon 
its verified Petition having been presented to 
me, Judge of the District Court of Smith Coun- 
ty, Texas, 7th Judicial District, without notice 
to the Defendants on this the 21st day of Sep- 
tember, 1956, and it clearly appearing from 
the specific facts set forth in said verified Peti- 
tion, that immediate and irreparable injury will 
result to the Plaintiff before notice can be served 


upon the Defendants, and a hearing had on 
Plaintiff's application for such restraining order, 
unless the Defendants are forthwith restrained 
as prayed for in Plaintiff's said Petition, and the 
Court finding that same should be granted in 
that the Defendants are seeking to register stu- 
dents in various schools of this State by a 
method contrary to the laws of this State, and 
that such efforts tend to incite racial prejudice, 
picketing, riots, and other unlawful acts and 
acts which are contrary to public peace and 
quietude, and that said Defendants, unless re- 
strained, will continue to solicit and incite litiga- 








tion; and that said Defendants will continue to 
unlawfully participate in political activities; that 
said Defendants, foreign corporations, will con- 
tinue to operate and do business in the State of 
Texas without a permit and without having paid 
the franchise tax which they are legally obli- 
gated to pay; and the said foreign corporation 
defendants will continue to operate without 
legal authority and in contravention of and in 
violation of the laws of the State of Texas and 
of the laws of the State of New York; that said 
Organizations will continue to unlawfully solicit, 
encourage, and incite the filing of lawsuits in 
various courts of this State and will continue 
to practice law without a license in violation 
of the laws of this State; that said foreign cor- 
poration defendants will continue to do and per- 
form acts contrary to the purposes set forth in 
their Certificate of Incorporation; that said for- 
eign corporate defendants will continue their 
activities with respect to evading taxes for 
which they are liable and will continue to en- 
courage, conspire with, and attempt to have 
others evade taxation for which they are legally 
liable; that said defendants will continue to en- 
courage, aid, and abet litigation within this 
State; and that the Plaintiff is entitled to the 
restraining order as herein granted, same being 
within its allegation and prayer. 

It is accordingly ORDERED that the Clerk of 
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this Court issue a temporary restraining order, 
operative until the 28th day of September, 1956, 
at 10 o'clock A. M., restraining and enjoining the 
Defendants, their officers, agents, servants and 
employees, individually or in concert or partici- 
pation with others, from further conducting 
their business within the State of Texas, from 
organizing other chapters or organizations of 
any kind in connection with their operations in 
the State of Texas; from soliciting money for the 
purpose of instigating lawsuits and hiring law- 
yers therefor, and from soliciting and requesting 
individuals to file lawsuits; and from soliciting 
or.collecting fees or taxes of any kind. That all 
Defendants be restrained from filing with the 
Secretary of State any applications for a permit 
to do business in Texas. 


It further appearing to the Court that the 
State of Texas is Plaintiff herein and is not re- 
quired to give bond, none is required. 


It is further ORDERED that the Plaintiff's 
application for a temporary injunction effective 
until final decree herein, as contained in its 
verified Petition, be* heard’ before me at 10 
o'clock, A. M., on the 28th day of September, 
1956, in the Courthouse of Smith County, in the 
City of Tyler, Texas. 


At chambers, this the 21st day of September, 
1956, at 4 o'clock P. M. 


Temporary Injunction 


DUNAGAN, J. 


i 
ON THIS the 28th day of September, 1956, 


came on for consideration the application of the 
State of Texas, Plaintiff, for a temporary injunc- 
tion upon its verified petition, after due notice 
to the Defendants; The National Association for 
the Advancement of Colored People, a corpora- 
tion duly incorporated under the laws of the 
State of New York; NAACP Legal Defense and 
Educational Fund, Inc.,; The Regional Confer- 
ence of the Defendant, the National Association 
for the Advancement of Colored People; Texas 
State Conference of Branches of the National 
Association for the Advancement of Colored 
People; The Texas State Conference of Branches, 
National Association for the Advancement of 
Colored People, Speakers Bureau; Branch 102 
of the National Association for the Advancement 


of Colored People located in Tyler, Smith Coun- 
ty, Texas; said defendant Branch 102 is a rep- 
resentative of a class and is sued in such rep- 
resentative capacity and is sued in such capac- 
ity for and on behalf of the following named 
Branches of the Texas State Conference of 
Branches, National Association for the Advance- 
ment of Colored People; Branch No. 1, Areas 
10, Abilene, Texas; Branch No. 2, Area 13, Am- 
arillo, Texas; Branch No. 3, Area 4, Austin, 
Texas; Branch No. 4, Area 5, Austin County 
(Sealy, Bellville), Texas; Branch No. 5, Area 4, 
Bastrop, Texas; Branch No. 6, Area 2, Bay City, 
Texas; Branch No. 7, Area 5, Baytown, Texas; 
Branch No. 8, Area 6, Beaumont, Texas; Branch 
No. 9, Area 5, Brazos County (Bryan), Texas; 
Branch No. 10, Area 1, Beeville, Texas; Branch 
No. 11, Area 11, Big Spring, Texas; Branch No. 
12, Area 5, Brookshire, Texas; Branch No. 13, 
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Area 10, Brownfield, Texas; Branch No. 14, 
Area No. 12, Brownwood, Texas; Branch No. 15, 
Area 4, Burton, Texas; Branch No. 16, Area 5, 
Carmine, Texas; Branch No. 17, Area 4, Bren- 
ham, Texas; Branch No. 18, Area 1, Corpus 
Christi, Texas; Branch No. 19, Area 12, Corsi- 
cana, Texas; Branch No. 20, Area 6, Crockett, 
Texas; Branch No. 21, Area 8, Dallas, Texas; 
Branch No. 22, Area 8, Denison, Texas; Branch 
No. 23, Area 2, Eagle Lake, Texas; Branch No. 
24, Area 1, Edinburg, Texas; Branch No. 25, 
Area 4, Elgin, Texas; Branch No. 26, Area 8, 
Ellis County (Ennis) Texas; Branch No. 27, 
Area 11, El] Paso, Texas; Branch No. 28, Area 2, 
Fort Bend County, Texas; Branch No. 29, Area 
9, Fort Worth, Texas; Branch No. 30, Area 4, 
Franklin, Texas; Branch No. 31, Area 2, Free- 
port, Texas; Branch No. 32, Area 5, Galveston, 
Texas; Branch No. 33, Area 8, Garland, Texas; 
Branch No. 34, Area 4, Greggton, Texas; Branch 
No. 35, Area 7, Gilmer, Texas; Branch No. 386, 
Areas 8, Greenville, Texas; Branch No. 87, Area 
6, Hardin, Texas; Branch No. 38, Area 1, Har- 
lingen, Texas; Branch No. 39, Area 7, Harrison 
County (Marshall), Texas; Branch No. 40, Area 
4, Hearne, Texas; Branch No. 41, Area 7, Hen- 
derson, Texas; Branch No. 42, Area 7, Hender- 
son County, Texas; Branch No. 48, Area 5, 
Hitchcock, Texas; Branch No. 44, Area 7, Hooks, 
Texas; Branch No. 45, Area 5, Houston, Texas; 
Branch No. 46, Area 12, Itasca, Texas; Branch 
No. 47, Area 8, Kaufman, Texas; Branch No. 
48, Area 7, Kilgore, Texas; Branch No. 49, Area 
1, Kingsville, Texas; Branch No. 50, Area 4, 
LaGrange, Texas; Branch No. 51, Area 4, La- 
Marque, Texas; Branch No. 52, Area 10, LaMesa, 
Texas; Branch No. 53, Area 6, Liberty County, 
Texas; Branch No. 54, Area 10, Littlefield, Texas; 
Branch No. 55, Area 7, Longview, Texas; Branch 
No. 56, Area 10, Lubbock, Texas; Branch No. 
57, Area 4, Luling, Texas; Branch No. 58, Area 
4, Lyons, Texas; Branch No. 59, Area 5, Madi- 
son County, Texas; Branch No. 60, Madison- 
ville, Texas; Branch No. 61, Area 9, Mansfield, 
Texas; Branch No. 62, Area 12, Marlin, Texas; 
Branch No. 68, Area 11, McCamey, Texas; 
Branch No. 64, Area 11, Midland, Texas; Branch 
No. 65, Area 7, Mineola, Texas; Branch No. 66, 
Area 9, Mineral Wells, Texas; Branch No. 67, 
Area 11, Monahans, Texas; Branch No. 68, Area 
9, Moshier Valley, Texas; Branch No. 69, Area 
7, Mt. Pleasant, Texas; Branch No. 70, Area 7, 
Nacogdoches, Texas; Branch 71, Area 3, New 


Braunfels, Texas; Branch No. 72, Area 11, Odes- 
sa, Texas; Branch No. 73, Area 6, Orange, Texas; 
Branch No. 74, Area 7, Paris, Texas; Branch No. 
75, Area 11, Pecos, Texas; Branch 65, Area 8, 
Plano, Texas; Branch No. 77, Area 7, Ponta, 
Texas; Branch No. 78, Area 6, Port Arthur, 
Texas; Branch No. 79, Area 10, Quanah, Texas; 
Branch No. 80, Area 2, Refugio, Texas; Branch 
No. 81, Area 1, Robstown, Texas; Branch No. 
82, Area 12; Runnels County, Texas; Branch No. 
83, Area 7, Rusk, Texas; Branch No. 84, Area 12, 
San Angelo, Texas; Branch No. 85, Area 3, San 
Antonio, Texas; Branch No. 86, Area 4, San 
Marcos, Texas; Branch No. 87, Area 4, Schulen- 
berg, Texas; Branch No. 88, Area 3, Seguin, 
Texas; Branch No. 89, Area 8, Sherman, Texas; 
Branch No. 90, Area 2, Shiner, Texas; Branch 
No. 91, Area 1, Sinton, Texas; Branch No. 92, 
Area 10, Slanton, Texas; Branch No. 93, Area 
4, Smithville, Texas; Branch No. 94, Area 10, 
Spur, Texas; Branch No. 95, Area 7, Sulphur 
Springs, Texas; Branch No. 96, Area 4, Taylor, 
Texas; Branch No. 97, Area 12, Temple, Texas; 
Branch No. 98, Area 8, Terrell, Texas; Branch 
No. 99, Area 7, Texarkana, Texas; Branch No. 
100, Area 5, Texas City, Texas; Branch No. 101, 
Area 7, Troup, Texas; Branch No. 102, Area 7, 
Tyler, Texas; Branch No. 103, Area 9, Vernon, 
Texas; Branch No. 104, Area 9, Victoria County, 
Texas; Branch No. 105, Area 12, Waco, Texas; 
Branch No. 106, Area 8, Waxahachie, Texas; 
Branch No. 107, Area 2, West Columbia, Texas; 
Branch No. 108, Area 5, Wharton County, Texas; 
Branch No. 109, Area 8, White Rock, Texas; 
Branch No. 110, Area 9, Wichita Falls, Texas; 
Branch No. 111, Area 7, Winnsboro, Texas; 
Branch No. 112, Area 2, Yoakum, Texas; as di- 
rected by me. 


II. 


There was presented to the Court the Motion 
of C. B. Bunkley, Jr., to appear as amicus curiae, 
which Motion was granted; and also presented to 
the Court was the Motion of W. J. Durham to 
appear as amicus curiae, which was also granted. 
The Court finds, however, that the defendants 
and each of them subsequently in open Court 
entered appearances through counsel. 


Til. 


The Defendant, National Association for the 
Advancement of Colored People, presented its 
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Plea to the Jurisdiction of the Court, and its 
Plea of Privilege in this cause. The Defendant, 
Texas State Conference of Branches of the Na- 
tional Association for the Advancement of 
Colored People, presented its Plea of Privilege; 
and the NAACP Legal Defense and Educational 
Fund, Inc., presented its Plea of Privilege filed 
in this cause. The Court finds that under the 
laws of this State, the Plea of Privilege should 
not be considered until the hearing set for that 
purpose and accordingly said Pleas are not ruled 
upon in this order. And the Court likewise held 
in abeyance a ruling on the Plea to the Juris- 
diction filed by the National Association for 
the Advancement of Colored People, pending 
hearing of the testimony in this cause. 


IV. 


The Plaintiff and the Defendants having ap- 
peared either in person and/or by their at- 
torneys, and the Court having considered said 
verified petition, the affidavits submitted by the 
parties, the evidence and argument of counsel, 
and it appearing that the plaintiff is entitled to 
the temporary injunction as herein granted, same 
being within its allegation and prayer for the 
following reasons: 


Vv. 


The Court finds that the National Association 
for the Advancement of Colored People is a 
foreign corporation, organized under the laws 
of the State of New York; that the NAACP Legal 
Defense and Educational Fund, Inc., is also a 
foreign corporation, organized under the laws 
of the State of New York; that the Regional 
Conference of the Defendant, the National As- 
sociation for the Advancement of Colored Peo- 
ple, is a voluntary association of persons doing 
business in Texas; that the Texas State Con- 
ference of Branches of the National Association 
for the Advancement of Colored People is a 
voluntary association, also doing business in 
Texas; and that Branch 102 of the National As- 
sociation for the Advancement of Colored People 
is a branch located in Tyler, Smith County, 
Texas, and is an integral part of the Defendants 
next above named, including the National Asso- 
ciation for the Advancement of Colored People, 
a New York Corporation. 
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VI. 


The Court finds that the Plaintiff herein is 
suing Branch 102 of the National Association 
for the Advancement of Colored People as a 
representative of a class, and is sued in such 
representative capacity, and in such capacity it is 
sued for and on behalf of the Branches of the 
Texas State Conference of Branches, National 
Association for the Advancement of Colored 
People named in Paragraph I above. 


VIL. 


The Court finds that the defendants, National 
Association for the Advancement of Colored 
People and the NAACP Legal Defense and Edu- 
cational Fund, Inc., are foreign corporations 
doing business in various counties in the State of 
Texas, and particularly in Smith County, Texas. 
That their right to do business in Texas is purely 
a privilege and that having exercised such priv- 
ilege and accepted the same, they, and each of 
them, are amenable to the laws of the State 
of Texas. 


Vill. 


The Court finds that the organization, func- 
tioning, and financing of the Texas State Con- 
ference of Branches, National Association for 
the Advancement of Colored People, is so 
meshed and interrelated as to constitute such un- 
incorporated association the alter ego of the 
National Association for the Advancement of 
Colored People and its constituent branches, 
and that all of the unincorporated associations 
named herein above, including those in the class 
action, and their functions and activities are so 
intertwined with the functions and activities of 
the National Association for the Adv ncement of 
Colored People and the NAACP Legal Defense 
and Educational Fund, Inc., that they constitute 
and create these unincorporated associations an 
integral part of said Defendant corporations, and 
that such associations and branches, including 
the local branches in the class action enumerated 
above are under the complete domination and 
control of the National Association for the Ad- 
vancement of Colored People, a New York Cor- 
poration, and are in truth and in fact their agents 
operating for said National Association in the 
State of Texas. The Court finds that said De- 
fendant corporations have been operating in the 
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State of Texas for a long period of time without 
either having obtained a permit from the Sec- 
retary of State of the State of Texas for the doing 
of such business; that the Defendant, National 
Association for the Advancement of Colored 
People, through its dominated and controlled 
subsidiary organizations is in truth and in fact 
a profit making organization, contrary to its 
avowed purposes and representations. 


IX. 


The Court finds that the Defendant, National 
Association for the Advancement of Colored Peo- 
ple, and its affiliated organizations have indulged 
in political and lobbying activities contrary to 
the laws of the State of Texas. 


X. 


That the Defendants have solicited, recruited 
students and parents of students to take steps 
that otherwise they would not have taken, which 
action has resulted and will continue to result 
in racial hatred and inflame communities unless 
this temporary injunction be granted. 


XI. 


The Court finds that the Defendants have so- 
licited and recruited Plaintiffs in prospective 
lawsuits contrary to the laws of the State of 
Texas, and have practiced the profession of law 
in Texas contrary to the canons of ethics of the 
legal profession of this State. 


XII. 


The Court finds that neither of the Defendants, 
National Association for the Advancement of 
Colored People, nor the NAACP Legal Defense 
and Educational Fund, Inc., has paid any fran- 
chise taxes for which they are legally liable. 


XIII. 


The Court finds that the Defendants have been 
guilty of acts and conduct toward evading lawful 
taxes, and have encouraged, conspired with, and 
suggested to others that they likewise pursue 
such a course with the intent of looking toward 
the evading of legal taxation. 


. XIV. 
The Court finds that the Defendant corpora- 
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tions, National Association for the Advancement 
of Colored People, and NAACP Legal Defense 
and Educational Fund, Inc., failed and refused 
to permit the Attorney General of the State of 
Texas acting by and through his authorized 
representatives, and pursuant to law, to investi- 
gate and look into the complete files, books, 
records, and accounts, of the defendant corpora- 
tions in their National Headquarters in New 
York City, New York. 


XV. 


The Plea to the Jurisdiction filed herein and 
all suggestions of wait of jurisdiction are over- 
ruled, and the Court expressly finds that it does 
have jurisdiction. All relief not herein granted 
is denied. 

IT IS ACCORDINGLY ORDERED, AD- 
JUDGED AND DECREED on this the 23rd 
day of October, 1956 that the Clerk of this Court 
issue Writ of Injunction, pending final hearing 
and determination of this cause, restraining and 
enjoining the Defendants named in Paragraph I 
from further conducting their business within 
the State of Texas except such business as is 
protected by the interstate commerce clause of 
the Constitution of the United States and 
Statutes enacted pursuant thereto; from organiz- 
ing or controlling other chapters or organizations 
of any kind in connection with their operations 
in the State of Texas; from soliciting money for 
the purpose of instigating lawsuits and hiring 
lawyers therefor; from soliciting and requesting 
individuals to file lawsuits; that the corporate 
defendants, National Association for the Ad- 
vancement of Colored People, and NAACP Legal 
Defense and Educational Fund, Inc., each be 
restrained and enjoined and each is hereby re- 
strained and enjoined from exercising any of 
their corporate functions in the State of Texas; 
further that said Writ shall provide that the 
Defendants, National Association for the Ad- 
vancement of Colored People and NAACP Legal 
Defense and Educational Funds, Inc., be re- 
strained and enjoined from soliciting and collect- 
ing fees, dues, taxes or contributions of any kind; 
and restraining them from filing with the Secre- 
tary of State of The State of Texas an application 
for charter or an application for permit to do 
business in Texas; said Writ to be accompanied 
by a true and correct copy of Plaintiff’s Petition. 
It appearing to the Court that the State of Texas 
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is Plaintiff in this cause, it is not required under 
the laws of this State to give bond, none is re- 
quired. 


of Civil. Appeals of the 6th Supreme Judicial 
District of Texas, sitting at Texarkana, Texas. 


XVL WITNESS the Judge of the District Court of 

Smith County, Texas, 7th Judicial District of 

Texas, this the 24th day of October, 1956. 
Signed this the 24th day of October, 1956. 


To which action of the Court, the Defendants 
except and give notice of appeal to the Court 


LICENSING 


Alcoholic Beverages—Florida 





Abe JONES, d/b/a Greenleaf Cafe, et al. vy. CITY OF SARASOTA, a municipal corporation 
of Sarasota County, Florida. 


Supreme Court of Florida, En Banc, September 7, 1956, 89 So.2d 346. 


SUMMARY: In 1951 the City of Sarasota adopted an ordinance increasing from 100 to 500 
the number of feet adjacent to a school or church within which the operator of an “on-prem- 
ises” liquor establishment would be prohibited a license. The ordinance permitted establish- 
ments then within 500 feet of a school or church a period of three years in which to relocate. 
The plaintiffs, operators of seven bars catering to a Negro clientele, failed to relocate their 
bars and, upon the revocation of their licenses, brought a proceeding attacking the validity of 
the ordinance. One ground on which the ordinance was attacked as invalid was that it dis- 
criminated against operators of bars for Negroes because of the impossibility of finding other 
suitable locations within the predominantly Negro section of the city at which to relocate. The 
state court in which the action was brought dismissed the suit and the plaintiffs appealed to the 
Florida Supreme Court. That court held that the dismissal must be affirmed in the absence of 
any sufficient allegation of facts to sustain the conclusion that the ordinance was discriminatory 





in the manner alleged. 


THORNAL, J. 


The seven appellants who were plaintiffs be- 
low seek reversal of an order sustaining the 
motion to dismiss their amended complaint 
which attacked the validity of an ordinance of 
the City of Sarasota. 

The points presented to us on appeal are 
(a) in adopting the ordinance, the City failed 
to comply with the requirements of Section 
176.02, Florida Statutes, F.S.A., which is the 
general municipal zoning law, (b) the ordinance 
is in conflict with the provisions of Section 
561.45, Florida Statutes, F.S.A., which appears 
to give certain rights to holders of alcoholic 
beverages licenses of five years duration, and 
(c) the ordinance deprives appellants of their 
property without due process of law in violation 
of the Florida Constitution, Declaration of 
Rights, § 12, F.S.A. 


[Amendments of Ordinance] 


Each of the appellants is a member of the 
Negro race holding a license to sell beer and 
wine for consumption on the premises. The 


business of each is located within 500 feet but 
more than 100 feet of an established church in 
what is known as Newtown, or Zone 4, of the 
City of Sarasota. As nearly as we can glean from 
the record, when each business was established, 
the city ordinances apparently prohibited such 
businesses within 100 feet of a school or church. 
All of the businesses, save one, were in opera- 
tion for more than five years prior to the passage 
of the ordinance. Although the complaint ap- 
pears to attack Ordinance No. 729, which pur- 
ports to regulate “liquor” establishments are 
defined by Section 561.01, Florida Statutes, the 
briefs of counsel agree that the ordinance ac- 
tually under attack is Ordinance No. 728 of said 
city, which was adopted by the Municipal Coun- 
cil on December 3, 1951. In substance this 
ordinance prohibits the operation of beer and 
wine establishments where the consumption of 
the beverages is permitted on the premises if 
the place of business “is situated less than 500 
feet from an established school or church”. The 
ordinance contained a provision allowing all 
existing establishments three years from_ its 
effective date to comply with its terms. The 
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effective date apparently was January 2, 1952, 
and, therefore, insofar as appellants are con- 
cerned, if valid, the ordinance required that 
they move their establishments to a distance 
beyond 500 feet of schools or churches on or 
before January 2, 1955. Having failed to relocate 
their businesses by the critical date, each of the 
appellants found himself out of business on 
that date. We base our opinion on Ordinance 
No. 728, which clearly appears to be the one 
under attack. 

The Chancellor entered a decree sustaining 
the validity of the ordinance and on the basis 
of the record before us, we hold that the Chan- 
cellor ruled correctly. 


[Compliance with Zoning Law] 


The contention of the appellants that the 
Municipal Council failed to comply with the 
requirements of Section 176.02, Florida Statutes, 
F.S.A., which is the general municipal zoning 
law, is without merit and is fully answered by 
our decisions in Ellis v. City of Winter Haven, 
Fla.1952, 60 So.2d 620; and Makos v. Prince, 
Fla.1953, 64 So.2d 670. 

In regulating the location of alcoholic bever- 
ages establishments, municipalities proceed 
under the authority of Section 561.44, Florida 
Statutes, F.S.A., and other sections of the alco- 
holic beverages law and insofar as this particular 
type of business is concerned, a city is not re- 
quired to meet the procedural and other re- 
quirements of either general or special zoning 
laws. 


[Statutory Revocation Provisions] 


On the second issue presented, appellants 
contend that they are within the protective pro- 
visions of Section 561.45, Florida Statutes, F.S.A., 
and particularly that part of the cited statute 
which reads as follows: 


“e © © provided further, that whenever 
any license heretofore issued has been 
issued and renewed yearly for the past five 
years, including renewals and _ transfers 
thereof, it shall not be grounds for revoca- 
tion of any such license that the location of 
the licensee thereunder is now or was, when 
originally issued, within such prohibited 
distance from churches or schools * * *” 


An examination of the statute will reveal that 


the position of the appellants is more apparent 
than real. The Act merely undertakes to extend 
protection to license holders of five years dura- 
tion who have operated their businesses under 
their licenses within a prohibited area. for a 
period of five years. In the case before us the 
prohibited zone within which appellants op- 
erated was not established until the ordinance 
of 1951 was passed. While it is true that they 
had operated within less than 500 feet of the 
several churches for more than five years, it is 
also true that during the period of operation, 
the location of their businesses was not pro- 
hibited by law for as long as five years and they 
are, therefore, not within the provisions of the 
statute. 

Appellee assaults the constitutionality of the 
quoted language of the statute. We do not 
discuss this proposition for the reason that the 
constitutionality of an Act of the Legislature 
will not be questioned unless such consideration 
is essential to a solution of the problem before 
us. Here such consideration is not essential. 


[Allegations of Discrimination] 


As to the third contention which is that the 
ordinance deprives appellants of their property 
without due process of law, we find that we 
would be confronted with greater difficulty in 
solving the problem if the allegations of the 
complaint supported the contentions and factual 
assertions contained in the briefs of able coun- 
sel. According to the briefs, the appellants who 
are all members of the Negro race appear to 
contend that they live and do business in a 
strictly Negro section of Sarasota. They assert 
that while the ordinance on its face operates 
without discrimination throughout the city, 
nevertheless, the practical result of the municipal 
enactment is that it does not affect adversely 
any beer and wine licensees except appellants. 
The interesting and novel reason for this con- 
tention is that appellants being Negroes cannot 
find suitable locations in any other section of 
Newtown, a Negro community, and that even 
if they could find business locations in sections 
of the city populated by white people, never- 
theless, because of the admitted natural ten- 
dency of Negroes to live together and fraternize 
together, it would be impossible for appellants 
so they contend, to attract Negro patronage if 
their businesses were located in white areas of 
the city. The nub of the argument offered by 
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appellants in their brief is revealed by the fol- 
lowing verbatim quotations therefrom: 


“It is a fact of which the court should 
take judicial notice that members of a par- 
ticular ethnic group tend to live together. 
= = & = = * = 
“* * * This area has, over a period of years, 
developed along the same general pattern 
found in the overwhelming majority of cities 
in both the Northern and Southern part of 
the United States. Persons of a particular 
ethnic group have tended to establish resi- 
dence in a particular area exclusively with- 
out exception. So widespread and over- 
whelming is this trend, that it is a fact of 
which this honorable court should take 
judicial notice.” 


[Plausibility of Argument] 


Although the philosophy of some jurists and 
the conclusions of some courts have recently 
led to decisions contrary to appellants’ con- 
tention, this court remains of the view that 
basically the position announced in appellants’ 
brief is correct. We concur in the viewpoint of 
appellants’ counsel, himself a Negro, that by the 
very nature of things different racial groups do 
tend to congregate, fraternize and segregate 
unto their own kind, and if the allegations of the 
complaint upon which appellants must stand in 
this court supported the contentions asserted 
in their brief, we would be inclined to go along 
with the laws of nature and concur in their 
position. Unfortunately, for appellants, their 
complaint upon which the Chancellor below 
was called upon to pass does not support the 
arguments advanced in their brief. 

For example, the complaint itself fails to allege 
that Newtown is the only area of Sarasota con- 
taining a substantial number of members of the 
Negro race. The complaint fails to allege spe- 
cifically, although it was so contended in the 
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brief, that there are no other places to which 
appellants could move. Although the ordinance 
allows three years for the moving process, it 
appears that appellants paid no attention to 
the ordinance until a few months before the 
critical deadline date. Although the brief argues 
that the practical operating effect of the ordi- 
nance was discrimination against appellants, 
there is no clear and specific allegation of fact 
in the complaint to support the conclusion. 
Moreover, there is no showing that appellants 
are the only Negro beer and wine licensees in 
Sarasota, nor does it appear that there are not 
many other such licensees unaffected by the 
ordinance and still in operation. As a matter of 
fact, the complaint completely fails to allege 
any factual support for the major premise upon 
which appellants rely for reversal in their brief. 


[Insufficient Allegations] 


In the absence of clear and sufficient allega- 
tions, especially where, as here, a municipal 
legislative enactment is under assault, a court 
is justified in dismissing a complaint for failure 
to state a cause of action. This is particularly 
so when we bear in mind that an alcoholic 
beverages license is not in and of itself a right 
of property,. but rather the concession of a 
privilege granted subject to all reasonable and 
proper policing regulations in the public interest. 
State ex rel. First Presbyterian Church of Miami 
v. Fuller, 186 Fla. 788, 187 So. 148. 

The decree of the lower court is affirmed with- 
out prejudice to the appellants, however, to 
amend their complaint if they so desire within 
fifteen days of the filing of the mandate in the 
court below. 


Affirmed. 


DREW, C. J., and HOBSON, ROBERTS and 
O'CONNELL, JJ., concur. 
THOMAS, J., agrees to the judgment. 
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EDUCATION 
Public Schools—Arkansas 


The “School Placement Law” proposed in Arkansas and printed at 1 Race Rel. L. Rep. 579 
was adopted by the voters of that state at the general election on November 6, 1956. Unoffi- 
cial returns as of November 16, 1956, indicate that the initiative petition was adopted by a vote 


(incomplete) of 272,000 to 100,000. 





EDUCATION 


Public Schools—Texas 


In July, 1955, the governor of Texas appointed the Texas Advisory Commitee on Segregation 
in the Public Schools. On September 24, 1956, the Legal and Legislative Subcommittee of 
that committee made its report (as of September 1, 1956). That report recommends the 
enactment of legislation and other procedures so as to establish racially separate but racially. 
non-discriminatory school systems. 


REPORT OF THE LEGAL AND LEGISLATIVE SUBCOMMITTEE 
OF THE TEXAS ADVISORY COMMITTEE ON SEGREGATION 
IN THE PUBLIC SCHOOLS 





History of the Subcommittee 


The Texas Advisory Committee on Segregation 
in the Public Schools was appointed on July 27, 
1955. The Committee met in Austin on August 1 
and heard Governor Shivers’ address requesting 
the examination of three major problems and the 
presentation of recommendations leading to their 
solution. The problems are: 

(1) The prevention of forced integration. 

(2) The achievement of maximum decentrali- 

zation of school authority. 

(3) The ways in which the State government 

may best assist the local school districts 
in solving their problems. 


This Legal and Legislative Subcommittee was 
set up and published its preliminary report on 
August 21, 1955. The text of this report is at- 
tached as Appendix I. On February 8, 1956, 
this subcommittee was requested to make a 
study of the recently revived doctrine of inter- 
position. The results of this examination are 
accordingly set forth in this report. 
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During the latter part of April a report was 
made by each member of the full committee, 
giving his views on community action on and 
attitude toward integration and his recommen- 
dations on the subject. When compiled, these re- 
ports gave a picture of majority opposition to 
integration throughout most of the State. Later 
events confirmed the committee’s survey. The 
recommendations made at that time and further 
suggestions made in the light of more recent 
occurrences form the foundation of the report of 
this subcommittee. 

The complex nature of the problem, together 
with the need for obtaining data at the local level, 
has necessitated a deliberate pace in the prepa- 
ration of this report. The fact that this is an 
election year has urged us to delay until after 
the primaries, in order to prevent this report's 
entanglement in primary politics. As a result of 
this delay, we have had the benefit of studying 
the actions taken by our sister states to solve 
this problem. We now submit to you our findings 
and recommendations. 








1078 


The Supreme Court’s Decision 


Viewed in the light of established legal princi- 
ples and precedence, it is the opinion of this 
subcommittee that the decision of the Supreme 
Court in the case of Brown v. Board of Education 
of Topeka is clearly wrong and judicially un- 
sound in that the present court has re-interpreted 
the Constitution to accord with the personal 
views of the present members of the court in dis- 
regard of the prior interpretation of the Consti- 
tution so long and firmly established; and in so 
doing has diverted from the well understood rules 
of proper judicial function. 


The “separate but equal” doctrine was pro- 
claimed in Plessy v. Ferguson, 163 U.S 587, in 
1896. Since that time it has been upheld eleven 
times in the U. S. Supreme Court, thirteen times 
in the U.S. Courts of Appeals, twenty-seven times 
in the U. S. District Courts, and 106 times in 
State Supreme Courts and the District of Colum- 
bia. Among the U. S. Supreme Court cases is that 
of Gong Lum v. Rice, 275 U.S. 78, decided in 
1927. Here we find another Chief Justice, Taft, a 
former President, reading an opinion for another 
unanimous court, which included such other out- 
standing jurists as Holmes, Brandeis, Stone, Van 
Devanter and McReynolds. 


“The question here is whether a Chinese 
citizen of the United States is denied equal 
protection of the laws when he is classed 
among the colored races and furnished 
facilities for education equal to that offered 
to all, whether white, brown, yellow, or 
black. Were this a new question, it would 
call for very full argument and considera- 
tion, but we think that it is the same ques- 
tion which has been many times decided to 
be within the constitutional power of the 
State Legislature to settle without interven- 
tion of the Federal courts under the Federal 
Constitution.” 


On the State level, the courts of last resort of 
twenty-three of the ratifying states have held that 
the “separate but equal” doctrine does not vio- 
late the Fourteenth Amendment. Surely, if a 
doctrine has ever been the established and ad- 
mitted law of the land, “separate but equal” is 
this doctrine. 
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The Decision and The Constitution 


In view of the long settled and well established 
“separate but equal” doctrine of constitutional 
law so firmly embedded in the law of this nation 
from Plessy v. Ferguson in 1896 until May 17, 
1954, the Brown decision of that date not only 
represents a rejection of the judicial restraint 
expressed by the Supreme Court in 1927, when 
it unanimously stated that the same question 
had been many times decided to be within the 
constitutional power of the State legislatures to 
settle without intervention of the federal courts 
under the federal constitution, but also repre- 
sents a deliberate and willful departure from or 
violence to the United States Constitution in the 
following spheres: 


(1) Article I, Section 1. “All legislative 
powers herein granted shall be vested in a 
Congress of the United States.” It is ob- 
vious that the Brown decision represents 
a radical alteration in the law and is, in ef- 
fect, legislation. This power was not vested 
in the Federal judiciary. 

(2) Article I, Section 8 .“The Congress shall 
have power . . . to make all laws which shall 
be necessary and proper for carrying into 
execution the foregoing powers and all other 
powers vested by this Constitution in the 
Government of the United States, or in any 
department or officer thereof.” Congress has 
passed no law proscribing segregation. It is 
not the Supreme Court’s function to do what 
it may think Congress should have done. 
(3) Article V. This provides for amend- 
ment of the Constitution by three-fourths 
of the States. The Supreme Court seeks to 
amend the Constitution without giving the 
people any option on the amendment. 

(4) Amendment X. “The powers not dele- 
gated to the United States by the Constitu- 
tion nor prohibited by it to the States, are 
reserved to the States respectively, or to the 
people.” The power to regulate the schools 
of the States is not delegated to the United 
States nor prohibited to the States, nor does 
segregation come under the discrimination 
ban of the Fourteenth Amendment, as wit- 
ness every decision on this question for many 
decades prior to 1954. Therefore, the power 
to segregate the public schools is reserved 
to the States and their people. 
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(5) Amendment XIV, Section 5. “The Con- 
gress shall have power to enforce by appro- 
priate legislation the provisions of this art- 
icle.” Even if the Brown decision properly 
interpreted the Fourteenth Amendment, 
which we categorically deny because it is 
diametrically opposed to the decisions of 
more than 157 major courts of record over a 
period of more than eighty years, the imple- 
menting decision of 1955 is a gross violation 
of the powers of Congress, which has the ex- 
press duty of enforcing the provisions of the 
amendment. 


The Decision and Judicial Review 


great concern for the effect of segregation 
on the psyches of Negro children, the Court 
neglected to display any concern whatso- 
ever for the effect of integration on South- 
ern white children and their parents. 


The Decision and Historical Facts 


There are two particularly palpable examples 
in the decision of inattention to recorded, his- 
torical facts. 

(1) The Brown decision says, “In .. . Gong 

Lum v. Rice the validity of the doctrine it- 

self was not challenged.” Yet, in that decision 

we find, “The case then reduces itself to the 
question whether a State can be said to af- 


Not only does the Brown decision undermine ford to a child of Chinese ancestry born in 
constitutional government, but it strikes at the this country, and a citizen of the United 
heart of our traditional process of judicial re- States, equal protection of the laws by giving 
view in the following ways: her the opportunity for a common school ed- 





(1) As we have seen, the number of prece- 
dents supporting “separate but equal” is 
multitudinous. Stare decisis is the keystone to 
the orderly common law process of judicial 
review, but, without being able to cite a 
single case upholding its decision, the Su- 
preme Court sees fit to throw down the 
entire structure and overrule the case law 
of many decades. 

(2) The Court cited as authority books 
which were never introduced in evidence. 
The first notice the defendants had of their 
existence came with the rendering of the 
opinion. In addition, the books were clearly 
inadmissible as evidence. 

(3) The Court says that in interpreting the 
amendment, “We cannot turn the clock back 
to 1868 when the amendment was adopted 
or even to 1896 when Plessy v. Ferguson was 
written,” thus rejecting the cardinal princi- 
ple of following legislative intent in interpre- 
tation of the law. 

(4) The Brown decision is admittedly based 
on psychology and sociology, the two least 
precise of all disciplines, for the Court said, 
“Whatever may have been the extent of 
psychological knowledge at the time of 
Plessy v. Ferguson, this finding is amply 
supported by modern authority.” The Court 
based its decision entirely on inexact and 
controversial scientific authority after first 
reviewing a long line of established legal 
precedence to the contrary. While showing 


ucation which receives only colored children 
of the brown, yellow, or black races.” 

(2) In discussing the intent of the Congress 
which proposed the Fourteenth Amendment, 
the Court said, “This discussion and our own 
investigation convince us that, although 
these sources cast some light, it is not enough 
to resolve the problem with which we are 
faced. At best, they are inconclusive.” The 
same Congress which proposed the Four- 
teenth Amendment provided for segregated 
schools in the District of Columbia; yet the 
Court says the evidence of Congressional 
intent is “inconclusive”! The Court chose to 
overlook the fact that Congress, which is 
specifically charged with enforcing the 
Fourteenth Amendment, in its most recent 
action bearing on the subject, passed a 
grants-in-aid program for school lunches 
in 1946 which recognized the “separate but 
equal” doctrine. 42 USCA 1760. 


The Court’s Scientific Authorities 


Senator Eastland has exposed the “modern au- 
thorities” upon which the entire decision is based. 
Of the six “authorities” cited, K. B. Clark was an 
employee of the same NAACP whose lawyers 
were arguing the case. Theodore Brameld has 
ten citations for Communistic activities by the 
House Committee on Un-American Activities, 
and E. Franklin Frazier has eighteen. The chief 
reliance of the Court was Gunnar Myrdal's 
An American Dilemma, which states that the 
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U. S. Constitution is “impractical and unsuited 
to modern conditions”, and its adoption was 
“nearly a plot against the common people”. 


This, then, is the decision which has been 
used as the wedge which will force integration 
of not only our schools, but also our transpor- 
tation system, our recreation system, and every 
other facet of our lives. Again, we reiterate our 
firm conviction that if this decision is left un- 
challenged in our law books, the beginning of 
the end of our liberty is upon us. 


Actions of the Other States 


The initial decision of May 17, 1954, left the 
Southern people confused and despairing, but 
as time progressed the realization dawned that 
there are many courses left open to the States in 
their battle to preserve their dual school systems. 
The first half of 1955 saw several States 
strengthen their segregation laws, but most of 
them waited for the implementing decision. On 
January 9, 1956, the people of Virginia gave 
overwhelming support to the report of the Gray 
Commission, and the great counterattack on the 
decision began. 

At the present time all the Southern States ex- 
cept Tennessee, Arkansas, and Texas have taken 
significant steps toward maintenance of their 
schools. Alabama, Florida, North Carolina, and 
South Carolina have passed bills providing for 
various types of pupil assignment and transfer 
plans. Alabama, Missisippi, Louisiana, and South 
Carolina have either ended compulsory educa- 
tion or provided for an end thereof in districts 
which might have to integrate. This also was 
a proposal of the Gray Commission. South Caro- 
lina, Georgia, Alabama, North Carolina, and 
Mississippi have taken measures for closing the 
public schools if integration is forced upon those 
States or districts thereof. Georgia, North Caro- 
lina, and Alabama have provided for tuition 
grants to students of districts in which the pub- 
lic schools may be closed, and the Gray Com- 
mission report embodies such a plan. Virginia, 
North Carolina, South Carolina, Florida, Ala- 
bama, Georgia, Mississippi, and Louisiana have 
interposed in behalf of segregation. 

Such is the present situation in the other 
Southern States. The pattern in each State varies, 
as it must, in order to represent the trend of 
thought in the respective States involved, but 
all plans have one thing in common: the dual 


school system shall be maintained, or the entire 
public school system will be in jeopardy. Before 
this subcommittee decided on its recommenda- 
tions, it sought to evaluate the situation in Texas 
and to determine the will of our people in this 
matter. 


The Situation in Texas 


The situation in Texas as regards segregation is 
a varied one. The fact which strikes one im- 
mediately upon studying the problem is that 
there is not A problem, but rather there are 
hundreds of problems. The situation varies from 
county to county and even from district to dis- 
trict within a county. The most recent figures 
given by the Texas Education Agency on the 
number of white and Negro scholastics by 
county are attached as Appendix II. They show 
that there are forty-four counties without a single 
Negro scholastic, while there are five counties 
in which the white scholastics are in the minority. 
An additional ninety counties have less than 5% 
Negro scholastics, while there are ten with 40- 
50%. There are nineteen counties with 30-40% 
Negro scholastics, twenty-four counties with 20- 
30%, ten with 15-20%, twenty with 10-15%, and 
thirty-two with 5-10%. A map showing the loca- 
tion of these counties is hereby attached as Ap- 
pendix III. With the exception of Hall, Wil- 
barger, and King Counties, all the counties with 
more than 10% Negro scholastics are east of the 
line Goliad-Seguin-Austin-Waco-Fort Worth- 
Bonham. In addition, the degree of opposition to 
integration varies even in counties in the same 
percentage bracket. It is clear that the problem 
must be handled at the local level to as great an 
extent as is possible. 


The Plight of the Negro Teachers 


Texas has an excellent public school system, 
one which attempts to provide substantially 
equal facilities for both races. The pay of Negro 
and white teachers has been equalized by the 
Gilmer-Aikin Law. At the present time there 
are 56,897 white, and 8,493 Negro, classroom 
teachers, including vocational teachers, who re- 
ceive respectively a total of $259,905,819 and 
$32,098,320 in annual salaries. These Negro 
teachers are the leaders of the Negro communi- 
ties throughout the State and have done an ex- 
cellent job of helping to raise the standards of 
their people. Yet judging by the fact that there 
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are fewer Negro teachers in all the North and 
West put together than there are in the State of 
Texas, and viewing the effects of integration on 
the hapless Negro teachers of the border States, 
we must conclude that few indeed will be the 
number of Negro teachers who will be hired by 
the local boards to teach white children in in- 
tegrated schools. If integration were to come to 
Texas, our Negro teachers will probably suffer 
the same fate as those of Oklahoma and Missouri. 


The Present Extent 
of Integration in Texas 


In seeking to determine the present extent of 
integration in Texas, we have found ourselves 
hampered by a lack of official information on the 
subject. The Texas Education Agency does not 
have full information on integration from the 
local districts and has no comprehensive figures 
available. We must therefore state that though 
our list of integrated districts is as complete as 
possible to the date of its compilation, it probably 
lacks the names of several integrated districts. 
The numbers of white and Negro scholastics are 
those given in the most recent statistical report of 
the Texas Education Agency, which is for the 
1954-55 school year. The figures given as the 
number of actually integrated pupils are ap- 
proximations of the local superintendents in 
many instances. With the above qualifications, 
we now report our findings on integration in 
Texas. 

A total of eighty-four districts have inte- 
grated either partially or completely, all of 
which, except seven, are in counties that have 
less than 10% Negro scholastics. The exceptions 
are: the Moody State School at Galveston (Gal- 
veston County, 19.8%), which school has 2.4% 
Negro scholastics; Nordheim (DeWitt County, 
13.8%), with 2.6% Negro scholastics; Austin 
(Travis County, 14.8%), with 14.5%, Negro scho- 
lastics; and Marion, Navarro, Schertz Cibolo, and 
Seguin (Guadalupe County, 13.7%), with 20.6%, 
10.7%, .6%, and 16.7% Negro scholastics repec- 
tively. 

Six integrated districts have more than 10% Ne- 
gro scholastics; the highest of these in Marion, 
with 20.6%, the only district with over 20% Negro 
scholastics. Eleven districts have between 5% and 
10%, thirty-seven districts have between 1% and 
5%, and thirty districts have less than 1% Negro 
scholastics. 
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We have not included in the list of integrated 
schools those schools on military reservations. 
These schools were integrated by federal execu- 
tive order. The boards are composed of military 
personnel appointed by the State Commissioner 
of Education with the approval of the State 
Board of Education. They receive State funds 
based on average daily attendance, and the re- 
mainder of their funds come from the federal 
government. The only requirement they must 
meet for State funds is that the quality of ed- 
ucation meets the State standards. 


“The Texas Commission 
on Race Relations” 


No school district nor official should confuse 
the Texas Commission on Race Relations with 
any Official agency of this State for it has no offi- 
cial standing of any kind. It has issued a report 
or reports from time to time which we have 
checked and found to be inaccurate and unre- 
liable. Action should be taken to prevent per- 
sons from operating under color of official title, 


thereby misleading the public. 


The Will of the People 


Having examined the present situation in Texas 
in regard to the location of Negro scholastics, the 
plight of the Negro teachers, and the amount 
of integration in the State, we turn our attention 
to the dominant fact of the entire issue—the will 
of the people of Texas, which it is the function 
of representative government to execute. 

What is the will of the people of Texas? In the 
Democratic Primary of July 28, 1956, the people 
of this sovereign State rendered a verdict of un- 
mistakable clarity. By a ratio of three and one- 
half to one, seventy-eight per cent of the voters 
expressed themselves as being in favor of main- 
taining segregation in the public schools. The 
percentage of voters favoring segregation and 
interposition in each county is shown in Appen- 
dix V. A map of the State showing the location 
of the vote for segregation is hereby attached 
as Appendix VI. A comparison of this map with 
the two foregoing maps provides several inter- 
esting observations. As might be expected, the 
percentage in favor of maintaining our racial 
mores is generally highest in those areas in which 
the percentage of the Negro population is high- 
est. This is only natural, for the people in these 
areas best understand the advantages which seg- 
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regation offers to both races because segregation 
is a fact and not just a legal theory. As the per- 
centage of Negro population declines, so declines 
the vote in favor of segregation, for those who 
have fewer contacts with the other race must by 
nature have less understanding of the necessity 
for and advantages of segregation. A detailed 
examination shows the following: 

The five counties with a Negro scholastic pop- 
ulation of over 50% all approved the referendum 
by better than 80%. Ten counties with 40-50%, 
Negro scholastic population all approved by bet- 
ter than 80%. Of nineteen counties with 30-40%, 
eighteen approved by better than 80% and one by 
79% Of twenty-four counties with 20-30%, six- 
teen carried by better than 80%, and the remain- 
ing eight carried by 70-80%. Out of ten counties 
with 15-20% Negro scholastics, eight carried by 
better than 80%, one by 74% and one by 64%. Of 
twenty counties with 10-15%, eleven carried by 
better than 80%, seven by 70-80%, and two by 60- 
70%. Of thirty-two counties with 5-10%, thirteen 
carried by more than 80%, twelve by 70-80%, six 
by 60-70%, and one did not carry the referendum 
on the ballot. Of 134 counties having less than 5% 
Negro scholastics, twenty-three carried by more 
than 80%, forty-eight by 70-80%, forty-three by 
60-70%, sixteen by 50-60%, two did not carry, and 
two did not have the opportunity to vote on the 
referendum. It is interesting to note that in two 
counties, Castro and Webb, which disapproved 
the referendum, there are 2.54% and .08% Negro 
scholastics respectively, and that all sixteen of 
the counties which approved the referendum by 
50-60% have less than 5% Negro scholastics. 

All in all, twenty-one counties approved the 
referendum by more than 90%, eighty-three by 
80-90%, seventy-seven by 70-80%, fifty-two by 60- 
70%, and sixteen by 50-60%; two disapproved, 
and three counties were illegally denied the right 
to vote. 

In Bexar, Uvalde, and Kleberg Counties, in 
which the major school districts, i.e., San Antonio, 
Uvalde, and Kingsville have integrated, the 
County Democratic Executive Committees de- 
nied their people the right to vote on this issue. 
It is unfortunate that the people in these three 
counties were thus denied the right to express 
their opinion on this issue, but judging from the 
results in the State at large and in the counties 
adjoining these three, we think it safe to as- 
sume the results would have been in favor of 
segregation. 


A comparison of the results of the referendum 
with a map of the integrated school dis- 
tricts reveals that the people in _ those 
counties voted for segregation. This in- 
dicates that the people in such counties do not 
necessarily agree with the action taken by the 
school boards. 

There are indications that a substantial ma- 
jority of Negroes do not wish to attend integrated 
schools. For example, in Fort Stockton the school 
board conducted a poll which showed that the 
majority of Negroes in the district favored segre- 
gated schools, and in Victoria 378 negroes were 
eligible for transfer to an integrated school, but 
only 52 applied for transfer. There are other ex- 
amples, but these serve to illustrate our con- 
clusion. 


Interposition 


A substantial number of the States and large 
segments of the people of this Nation are pro- 
testing and objecting to the federal government 
invasion of various areas of rights reserved to 
the several States and their people, the segrega- 
tion cases being but one example. The third prop- 
osition on the referendum called for an expression 
by the people of Texas on the use of interpo- 
sition to halt illegal federal encroachment in 
those areas reserved by the Constitution to the 
States and their people. This proposition carried 
by a greater majority than the one on segrega- 
tion. Eighty-one per cent (81%) of the voters of 
Texas favored the use of interposition to halt such 
destructive and unconstitutional federal” action. 
A map showing the location of this vote is 
attached as Appendix VII. 

The states of Georgia, Alabama, Mississippi, 
Virginia, North Carolina, Florida, Louisiana and 
Texas are protesting in various ways against in- 
vasion by the federal government of their historic 
and traditional right to operate and control their 
own schools. While the protest by and in each of 
those States and their people is generally denom- 
inated “interposition”, the actions and courses 
of action vary from state to state. Interposition, as 
we use the term, has the meaning attributed to 
it by Governor Allan Shivers and the State Dem- 
ocratic Executive Committee. Concisely stated, 
“interposition” in Texas is a one-word description 
of the lawful and constitutional protest by the 
State and its people against the invasion of its 
reserved rights under the Constitution, including 
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but not limited to the right to govern and operate 
its public free schools. 

As related to the segregation cases, it may fair- 
ly be stated that those who favor mixing the 
white and colored races have sought and are still 
seeking to minimize the objections of the affected 
people by disparagement of the idea of protest 
and non-consent that is inherent in interposition. 
Such attempted disparagement has followed the 
line that interposition is the same thing as the 
historic doctrine of nullification, or the line that 
interposition has no standing in court as a ju- 
dicial procedure similar to injunction, manda- 
mus, etc., and hence has no meaning. 

During the current constitutional crises there 
has been no attempt by ballot, convention or 
legislative act on the part of Texas to declare 
any act of the federal government forever null 
and void within the borders of this State, which 
is of course the essence of nullification. The fact 
that interposition is not a remedial, procedural 
court doctrine for judicial action such as the 
remedies of injunction or mandamus, etc., does 
not imply that it has no meaning. On the ‘con- 
trary, our whole history shows that unpopular 
laws to which the people do not consent, whether 
established by judicial fiat, legislative act or exec- 
utive edict, are ultimately changed; and this is 
especially true in the United States where the 
people have the freedom to express their dis- 
sent, to assert their protest and to petition for 
their rights rather than resort to revolution as 
practiced in those countries that are not gov- 
erned by constitutional law similar to ours. The 
many instances of successful interposition by the 
people of this Nation against laws to which those 
people do not consent are recorded in the history 
of our country for all who will to see and read. 
Those who favor mixing the white and colored 
races are loudly proclaiming that the Supreme 
Court has spoken in the segregation cases and 
that we should all accept those decisions without 
objection, protest or attempting to undo the 
manifest harm to the local communities directly 
affected thereby. The inevitable question arises, 
however, as to why the people, both white and 
colored, must accept the most recent judicial ex- 
pression thereon when the fact is that we would 
not now be faced with this explosive situation had 
the NAACP and its supporting politicians been 
as willing to accept the 157 or more previous ju- 
dicial opinions and decisions which were directly 
contrary to that to which our submission is now 
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demanded. 

The referendum shows beyond cavil the will 
of the people of Texas to use interposition to 
halt the illegal federal encroachment. In relation 
to the segregation cases, implementation of the 
will of 81% of the voting citizens of Texas to use 
interposition lies in the following practical 
course: 


(1) Individual, personal rejection of com- 
pliance with what is merely the latest ex- 
pression of judicial opinion; refusal by every 
individual to observe a judgment to which 
he was not a party and for the performance 
of which he is not liable, being subject to 
no penalty for such refusal. This individual 
protest and objection may and will be shown 
in every lawful act of omission and commis- 
sion of such individual, as well as by written 
and spoken word. Such individual protest 
will find its reflection in appropriate action 
or non-action of those individuals holding 
any Office of honor, trust or profit under this 
State and every governmental subdivision 
thereof, as well as all private organizations 
of which the individuals are members. 

(2) Official action or non-action, as the case 
may be, of the Legislature, local, State and 
district officials, boards, bureaus and depart- 
ments will be expressive of protest and ob- 
jection to the extent and only to the extent 
that the incumbent officials utilize every 
legal means at their command to avoid and 
circumvent compliance, and to maintain a 
dual school system so long as the people 
of this State and the local communities de- 
sire it. 

(8) Adoption by the next Legislature of the 
State of Texas of an appropriate resolution 
calling for an amendment to the Constitu- 
tion of the United States to clarify the State- 
Federal relationship and thereby halt illegal 
federal encroachment in those areas reserved 
to the several States and their people in the 
interests of their freedom. The State has 
the right, under the Constitution, to initiate 
such an amendment and the amendment 
should in no wise be limited to the segrega- 
tion cases, but must be applicable to the 
‘whole field of State-Federal governmental 
relations because the segregation cases are 
but one aspect of the constitutional dilemma 
this Nation faces today. 
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Court Decisions and 
Requirements 


In examining the requirements which the vari- 
ous courts have laid down regarding segrega- 
tion, we reached the conclusion that there are 
five decisions which have particular bearing on 
the situation in Texas. These decisions are (1) 
Brown v. Board of Education of Topeka, May 
17, 1954, 347 U.S. 483, 74 S.Ct. 686, 98 L.Ed. 
873; (2) Brown v. Board of Education of Topeka, 
May 31, 1955, 349 U.S. 294, 75 S.Ct. 7538, 99 
L.Ed. 653; (3) Briggs v. Elliott, July 15, 1955, 
132 F.Supp. 776; (4) McKinney v. Blanken- 
ship, October 12, 1955, 282 S.W.2nd 691; and 
(5) Jackson v. Mansfield Independent School 
District, June 28, 1956, in the United States 
Court of Appeals for the Fifth Circuit. We have 
studied these cases closely and believe they are 
quite clear as to what the States are and are not 
required to do. We now present our findings on 
the effects of these decisions. 


(1) Brown v. Board of Education of Tope- 
ka, May 17, 1954. “We come then to the 
question presented: Does segregation of 
children in public schools solely on the basis 
of race, even though the physical facilities 
and other ‘tangible’ factors may be equal, 
deprive the children of the minority group 
of equal educational opportunities? We be- 
lieve that it does.” 

“We conclude that in the field of public 

education the doctrine of ‘separate but equal’ 
has no place.” 
(2) Brown v. Board of Education of Tope- 
ka, May 31, 1955. “Full implementation of 
these constitutional principles may require 
solution of varied local school problems. 
School authorities have the primary respon- 
sibility for elucidating, assessing, and solving 
these problems; courts will have to consider 
whether the action of school authorities con- 
stitutes good faith implementation of the 
governing constitutional principles.” 

“But it should go without saying that the 
vitality of these constitutional principles can- 
not be allowed to yield simply because of 
disagreement with them. 

“While giving weight to these public and 
private considerations, the courts will re- 
quire that the defendants make a prompt and 
reasonable start toward full compliance with 
our May 17, 1954, ruling. Once such a start 


has been made, the courts may find that 
additional time is necessary to carry out the 
ruling in an effective manner.” 


“They (the courts) will also consider the 
adequacy of any plans the defendants may 
propose to meet these problems and to effec- 
tuate a transition to a racially nondiscrimina- 
tory school system.” 

“The judgments below, except that in the 

Delaware case, are accordingly reversed and 
the cases are remanded to the District Courts 
to take such proceedings and enter such or- 
ders and decrees consistent with this opin- 
ion as are necessary and proper to admit to 
public schools on a racially nondiscrimina- 
tory basis with all deliberate speed the par- 
ties to these cases.” 
(8) Briggs v. Elliott. What do the above two 
decisions require? The best interpretation of 
them is found in Briggs v. Elliott. “It is im- 
portant that we point out exactly what the 
Supreme Court has decided and what it has 
not decided in this case. It has not decided 
that the federal courts are to take over or reg- 
ulate the public schools of the states. It has 
not decided that the states must mix persons 
of different races in the schools or must re- 
quire them to attend schools or must deprive 
them of the right of choosing the schools they 
attend. What it has decided, and all that it 
has decided, is that a state may not deny to 
any person on account of race the right to at- 
tend any school that it maintains. This, under 
the decision of the Supreme Court, the state 
may not do directly or indirectly; but, if the 
schools which it maintains are open to chil- 
dren of all races, no violation of the Consti- 
tution is involved even though the children 
of different races voluntarily attend different 
schools, as they attend different churches. 
Nothing in the Constitution or in the decision 
of the Supreme Court takes away from the 
people freedom to choose the schools they 
attend. The Constitution, in other words, 
does not require integration. It merely for- 
bids discrimination. It does not forbid such 
segregation as occurs as the result of volun- 
tary action. It merely forbids the use of 
governmental power to enforce segregation. 
The Fourteenth Amendment is a limitation 
upon the exercise of power by the state or 
state agencies, not . limitation upon the 
freedom of individuals.” 
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Thus there is nothing unconstitutional about 

the dual school system. Based upon voluntary 
segregation, it may be retained, provided that 
discriminatory features are removed. It may be 
assumed that segregation is voluntary if after 
original assignment to a Negro school, the Negro 
student does not file a transfer petition. Transfer 
from the Negro system to the white system 
may not be denied because of race, but the 
meeting of other qualifications prior to such 
transfer is not prohibited. The courts do not 
seek to “take over or regulate” the transfer or 
monetary policies of the State, as long as they 
are nondiscriminatory. 
(4) McKinney v. Blankenship.- Though the 
text of this opinion is both technical and tedious, 
it is necessary to include certain portions there- 
of in this report before we seek to interpret the 
decision. 


“When the language of the Court is so 
limited it will be evident that what the 
Court condemned as unconstitutional and 
void, and all it condemned, was constitu- 
tional, statutory, and local law provisions 
which require or permit forced segregation 
through and by governmental officers and 
agencies. The Supreme Court did not direct 
immediate and complete integration in all 
schools.” 

“The parties have treated the word ‘allot- 
ments’ in the second sentence of Article 
2922-13 as meaning ‘funds’. It does not mean 
funds. Article 2922-12 defines the term ‘pro- 
fessional units’ as teachers and administra- 
tive personnel, who will be referred to here- 
after as ‘teachers’. The first sentence of 
Article 2922-13 provides that “The number 
of professional units alloted’ to each school 
district shall be based upon and determined 
by average daily attendance of students for 
the preceding school year, ‘separate for 
whites and separate for Negroes.’ Sub-sec- 
tions (1), (2), (8), (4), (5), (6), and (7) 
of Section 1 of Article 2922-13 provide the 
basis for determining the number of teach- 
ers to be allotted to each school district. 
Thus it appears the word ‘allotments’ as 
used in the sentence under consideration 


based upon white attendance shall be 
utilized in white schools, and teachers based 
upon Negro attendance shall be utilized 
in Negro schools.’ It follows that the limita- 
tion, if any, imposed by the sentence on the 
use of public funds applies only to their use 
in the payment of salaries to teachers as- 
signed to teach in integrated schools. 

“Counsel for the Board of Trustees and 
Superintendent of Big Spring School District 
admitted in oral argument that there is no 
necessity or occasion for declaring the last 
seven words in the first sentence of Section 
1 of Article 2922-18 unconstitutional, and 
we agree. There is nothing in those words 
requiring segregation, and there is nothing 
in the Brown decision which can be inter- 
preted as nullifying a state statute directing 
that white and Negro students be enum- 
erated separately, on the basis of average 
daily attendance, in determining the number 
of teachers to which a school district is 
entitled.” 

“The language of the sentence (the 
second sentence of Article 2922-13) is 
mandatory to accomplish its purpose but it 
is not prohibitory. While it requires the use 
of teachers allotted on the basis of attend- 
ance of white students in white schools, and 
the use of teachers allotted on the basis of 
Negro attendance in Negro schools, it does 
not provide that none of such teachers may 
be used in integrated schools.” 

“Section 7 of Article VII of the Consti- 
tution is declared unconstitutional and void 
to the extent that it requires segregation of 
white and Negro students in the public 
schools.” 

“The first sentence of Article 2900 is de- 
clared constitutional and valid. The second 
sentence of the article is declared unconsti- 
tutional and void. The third sentence is im- 
material.” 

“The first two sentences of Article 2922-13 
are given a construction consistent with this 
opinion and are declared constitutional and 
valid.” 
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means ‘teachers’, and when it speaks of 
‘such allotments’ it speaks of ‘such teach- 
ers. As reconstructed in this setting, the 
second sentence provides: “Such teachers 


Thus, the Gilmer-Aikin Law is valid in its 
entirety. The interpretation which the Court 
has placed on the second sentence of Article 
2922-18 is somewhat puzzling. Does it mean 
that Negro students in white schools, or vice 








1086 RACE RELATIONS LAW REPORTER 


versa, are not to be counted in calculating pro- 
fessional unit allotments for that school? If a 
white school in which one Negro is enrolled, or 
vice versa, automatically becomes an integrated 
school, how are allotments then determined? 
Are they determined on the basis of the number 
of the students of the predominant race or on 
the basis of total enrollment, both Negro and 
white? The decision does not answer these 
questions, nor does it indicate that it will not 
accept whatever answers to them the Legislature 
sees fit to render. 

(5) Jackson v. Mansfield Independent School 
District. “We think it clear that, upon the plain- 
est principles governing cases of this kind, the 
decision appealed from was wrong in refusing to 
declare the constitutional rights of plaintiffs to 
have the school board, acting promptly, and 
completely uninfluenced by private and public 
opinion as to the desirability of desegregation in 
the community, proceed with deliberate speed 
consistent with administration to abolish segre- 
gation in Mansfield’s only high school and to put 
into effect desegregation there.” 


Legislative Recommendations 


This subcommittee finds itself confronted with 
a dilemma. The federal courts, correct or not, 
have ruled in favor of integration, but the peo- 
ple of the State of Texas have made their wishes 
in regard to segregation quite clear. We believe 
that the recommendations herein submitted 
reconcile the two as far as is possible. The Legal 
and Legislative Subcommittee recommends the 
enactment of legislation in substance as follows: 


(1) That schools should be designated by 
the local boards as either “white” or 
“Negro”. Negro students should be assigned 
at the beginning of the fall term to Negro 
schools, and white students should be as- 
signed to white schools. However, it should 
be specifically stated that such assignments 
are tentative, and no student is to be denied 
transfer from one school to another because 
of race or color. 

With the removal of race or color as a 
bar to transfer, the dual school system 
should meet the test of “a racially nondis- 
criminatory school system”. 

(2) That school districts which maintain 
both Negro and white schools for the school 
year 1953-54 should be required ta continue 


doing so or to re-establish the dual system 
if the schools for one race within the district 
have been dispensed with. Those districts 
which did not maintain facilities for both 
races in 1953-54 should be required to con- 
tinue or to re-establish arrangements made 
for educating children of the race for which 
schools were not provided. 

In the latter case, the children of the race 

whose opportunity for education was so 
arranged should accept such arrangements 
as the local board made with neighboring 
districts for their education. The children 
might not be denied the right to transfer 
into schools within the district designated 
for the other race because of race or color. 
This also should meet the test of “a racially 
nondiscriminatory school system”. 
(3) That as to transfers under these recom- 
mendations, tuition should be paid by the 
State at a fixed rate per child in average 
daily attendance for and in behalf of send- 
ing districts which are financially unable to 
pay tuition for pupils transferred to a re- 
ceiving district or districts. 

This is necessary in order that districts 
which did not maintain schools for one race 
in 1953-54 may continue to send these chil- 
dren out of the district, as provided in 
recommendation number 2. 

(4) That the local school board should not 
have the power to abolish the dual school 
system or to abolish arrangements for trans- 
fer out of the district for the minority race 
in favor of a fully integrated system. The 
board of trustees shall have no authority 
without a prior-vote of the people to abolish 
a dual school system, and they shall have 
no transfer authority that will result in an 
integrated school without a vote of the 
people. To avoid harassment of the people 
in the district, such an election might be 
held no oftener than once every two years. 
An election might be required upon the 
petition of twenty per cent of the qualified 
voters in the district. Since the schools 
would already be on a racially nondis- 
criminatory basis, this provision would not 
conflict with the Mansfield decision. 

(5) That there should be a specific state- 
ment that Negroes in schools designated as 
white and whites in schools designated as 
Negro might not be included by either white 
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or Negro schools in the computations of 
average daily attendance of pupils for the 
purpose of determining the number of pro- 
fessional units under Article 2922-13, schools 
integrated in accordance with the provision 
of number four excepted. 

We believe that this conforms to the inter- 
pretation of Article 2922-18 given by the 
decision in McKinney v. Blankenship and 
also to the decision in Brown v. Board of 
Education of Topeka, for the courts have 
not undertaken the task of directing the 
legislature as to how the schools are to be 
financed. 


(6) That any child may be exempted from 
compulsory attendance at integrated schools 
provided however that compulsory educa- 
tional requirements are otherwise complied 
with. 

The referendum made the will of the 
people quite clear on this specific point. 

The abolition of compulsory education 
in such situation gives the parent a choice, 
the choice of integrated education for his 
children or no education. We do not believe 
that this is a satisfactory choice, and ac- 
cordingly we recommend that the Legis- 
lature give serious consideration to some 
sort of tuition grant plan, whereby a parent 
who does not wish to place his child in an 
integrated school may receive State funds 
to have the child educated in a segregated, 
non-sectarian private school. Such aid 
should be given only upon affidavit that the 
child was being withdrawn from the public 
schools due to the parents’ dislike of inte- 
gration. Needless to say, the child could not 
then be enrolled in an integrated private 
school. Misuse of the tuition grant should be 
made a felony. 
(7) That the Attorney General should fur- 
nish legal advice to persons seeking to 
charter non-sectarian educational corpora- 
tions. 
(8) That substandard physical facilities of 
non-sectarian private schools should not 
cause loss of accreditation. 
(9) That, to retain accreditation, non-sec- 
tarian private schools should be required 
to give uniform tests devised by the Texas 
Education Agency for the purpose of de- 
termining whether or not educational stand- 
ards in such schools meet State standards. 


(10) That members of the staff and adminis- 
tration of non-sectarian private schools 
should be allowed to participate in the 
State’s teacher retirement program propor- 
tionate to the number of pupils attending 
under the provisions of number six above. 
(11) That transfer within a district should 
be only with the approval of the local school 
board upon the recommendation in writing 
of the principal of the school from which 
the pupil seeks to transfer and the school 
superintendent. The petition for transfer 
should be filed with the local board within 
five days after notification of the assignment 
of the pupil, and the local board should act 
on the petition within ninety days from the 
time it is filed. A petition should be for 
only one year’s duration, and to continue 
in a school other than that to which the 
pupil was originally assigned, a new pe- 
tition should be filed every year. 

(12) That, in considering a petition for 
transfer, the local school board should take 
into consideration such factors as health, 
morals, family background, intellectual apti- 
tude, course of study, location of residence, 
previous training, and welfare of the par- 
ticular child, his effect on the academic 
standards of the school to which he seeks 
to transfer, the welfare of the other children 
in that school, his compatibility with the 
children in that school, and any and- all 
other reasonable factors which the local 
board sees fit to take into consideration. 
Race or color is not a reasonable factor. 
(18) That the permission of the local board 
should not be necessary for the transfer of 
a child from a school designated for the 
other race to one designated for his own 
race. 

(14) That a Joint Legislative Committee 
on School Assignments should be estab- 
lished by the Legislature, and that the 
course of an appeal from the decision of a 
local school board on assignments or trans- 
fers which involved constitutional questions 
should be to the State Commissioner of 
Education and thence to the Joint Com- 
mittee. If the Commissioner of Education 
should rule contrary to the ruling of the 
local board, the local board should be al- 
lowed to request the aid of the Attorney 
General’s Office, which might then carry 
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the appeal before the Joint Committee. The 
action of the Joint Committee should be 
final, and all further jurisdiction in the 
matter should be removed from the local 
boards. Any action in the courts should 
have to be brought against the Joint Com- 
mittee. 

The members of the local boards have 

full-time jobs in addition to their service on 
the school board. They do not have time 
to handle routine district business and also 
suffer constant harassment by appeals from 
their decisions, nor should they be burdened 
by the threat of court proceedings against 
them. This recommendation would enable 
the local boards to do their job as they 
saw best, and if someone objected thereto, 
it would no longer be the local board’s 
worry. 
(15) That any parent who wishes to protest 
the transfer of any child from a school 
designated for his own race into a school 
designated for the other race, which his 
child attends, might appeal the decision of 
the local board through the channels pro- 
vided for in Recommendation (14) above. 
The transfer of such child should be denied 
until final disposition of the appeal. 

According to the opinion rendered on 
July 7, 1956, by Judge Thomsen in Rose 
Marie Robinson v. Board of Education of 
St. Mary’s County in the U. S. District 
Court, Maryland, and according to many 
other cases, these administrative remedies 
would have to be exhausted before a case 
could be brought in the Federal courts. 


(16) That any district whose school board 
might violate any of the above provisions 
should lose all Foundation Program Funds 
and should also lose its accreditation. Indi- 
viduals who might violate the above pro- 
visions should be liable to the penalty pro- 
visions of Article 2922-21. In addition, any 
school board guilty of such violation should 
have its offices declared vacant, and a spe- 
cial election should be held within twenty 
to thirty days. 

(17) That a special assistant or assistants 
be designated in the Attorney General's 
Office to assist the local districts, the Com- 
missioner of Education, and the Joint Com- 
mittee on School Assignments in any legal 
questions or contioversies arising in the field 
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of segregation, and the State should bear all 
costs adjudged against the local school 
board in these matters. 

(18) That the Legislature establish a 
permanent Joint Legislative Committee on 
Segregation to give attention to these mat- 
ters as further developments take place. 
The continuing nature of the problem neces- 
sitates a continuing study of that problem. 
(19) That the Joint Legislative Committee 
on Segregation should retain a State psy- 
chologist and/or sociologist to furnish ad- 
vice to the local districts on these matters. 
(20) That the Texas Education Agency be 
required to gather statistics on the number 
of integrated school districts in Texas and 
the amount of actual integration within 
those districts, and that failure of a district 
to cooperate in this matter be made punish- 
able under Recommendation (16) above. 


These measures cannot be considered as 
separate measures but must be viewed as a 
whole. They are designed to be most effective 
when utilized thusly. 

We believe that the above recommendations 
will meet the requirements of the various court 
decisions of the last two years and will also 
maintain our higher standard of public free 
school education for all the races. 

Our study has not included State colleges and 
universities, but we note that the legislatures 
of some of the affected states have adopted cer- 
tain admission requirements which our Legis- 
lature might profitably study. 

This Subcommittee also recommends that the 
next Legislature pass a resolution to amend 
the Constitution of the United States, particu- 
larly Amendments IX and X thereof, to more 
specifically define the limited powers granted 
by such Constitution and the Amendments 
thereof to the United States government, and 
more specifically defining the powers reserved 
by the States and the people thereof, to accord 
in substance with the intention of the States 
originally ratifying such Constitution. 

We recommend that the Legislature give 
consideration to an amendment to the U .S. Con- 
stitution along these lines: 


“Congress and the courts in matters be- 
tween the States or matters between the 
State and federal government shall use the 
level of government closest to the commu- 
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nity for all public functions and utilize co- 
operative intergovernmental arrangements 
only when appropriate to attain economical 
performance, reserving national action for 
residue participation where State and local 
governments are not fully adequate. State 
responsibilities shall not be pre-empted by 
the United States except where a State has 
failed to meet its obligations to the nation 
and to the people.” 

In. conclusion, we wish to thank Governor 
Allan Shivers, Attorney General John Ben Shep- 
perd, Commissioner of Education Dr. J. W. 
Edgar, and their staffs, and also the Dallas Morn- 
ing News and Richard M. Morehead of its 
Austin staff for their advice and assistance in 
the compilation and writing of this report. 

Respectfully submitted, 

Hall E. Timanus, Chairman 

Mrs. Joe Fisher 

J. V. Hammett 

Charles Howell 

Will Crews Morris, Ex officio 

member 

Senator A. M. Aikin, Jr., a member of this sub- 
committee, has been unable to attend any of 
the meetings or discussions concerning this re- 
port due to serious illness, and therefore is not 
a signer of this report. 


Appendix | 


Preliminary report of the Legal and Legis- 
lative Subcommittee, Texas Advisory Committee 
on Segregation in the Public Schools: 

“Austin, Texas 
August 18, 1955 
Honorable Will Crews Morris, Chairman 
Texas Advisory Committee on Segregation in 
the Public Schools 
San Antonio, Texas 
Dear Sir: 

Pursuant to the authority given by the Texas 
Advisory Committee on Segregation in the 
Public Schools at its recent organization meet- 
ing in Austin, you appointed the Legal and 
Legislative Subcommittee. This Subcommittee 
was deemed essential by the Advisory Com- 
mittee, and its Executive Committee, in the 
performance of its assigned task. 

This preliminary report is presented for sub- 
mission to the Executive Committee and to the 
Advisory Committee. Because we feel so strong- 
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ly that its contents should be broadcast as soon 
as possible, for whatever public benefit may 
accrue therefrom, we urge you to release it upon 
receipt. It should be emphasized that it repre- 
sents the views of this subcommittee, and does 
not necessarily reflect those of the Advisory 
Committee itself. 


Our obvious first step was to study the de- 
cision of the United States Supreme Court on 
May 17, 1954, in the school segregation cases, 
and its impact upon the laws of the sovereign 
State of Texas regarding segregation in its pub- 
lic schools. We have given much time and 
thought to both. We have conferred with State 
and local officials. However, we have not had 
sufficient time to study all of the related prob- 
lems which are present, such as the effect of 
the decision on school administration, transpor- 
tation, personnel, attendance areas, nor have 
we considered other Texas laws relating to segre- 
gation. Because of its basic importance, our 
initial study was directed to Senate Bill No. 
116, 5lst Legislature, 1949, more commonly 
known as one of the Gilmer-Aikin Laws, which 
set up the Foundation School Program. Under 
the terms of this Act, the State furnishes finan- 
cial aid to local school districts. It provides for 
allotments based upon, and determined by, the 
average daily attendance in school districts, but 
on the basis of separate schools for whites and 
Negroes. 


In making this preliminary report your Legal 
and Legislative Subcommittee is evidencing its 
conviction that some type of advisory report on 
the status of this Gilmer-Aikin Law in partic- 
ular was needed prior to the forthcoming fall 
school term. We have taken cognizance of the 
suit filed recently at Big Spring, Texas, seeking 
a declaratory judgment. As long as this suit is 
pending it will not be possible, we are informed, 
to secure an Attorney General’s Opinion cover- 
ing its subject matter, since it is the policy of 
the Attorney General’s Office not to issue such 
an opinion under the circumstances. However, 
your subcommittee felt that time is of the es- 
sence as it has learned that many school boards 
believe that under the decision of the Supreme 
Court integration was mandatory for the coming 
‘school year. Therefore, this preliminary report 
is made available to you at this time so that you 
may in turn make it available to any interested 
person or school district for whatever guidance 
it might afford. 
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Your Subcommittee would like to point out 
that this report does not in any way attempt to 
solve the problems of segregation or desegrega- 
tion, but it does recognize that they are of such 
character that well-considered solutions cannot 
be reached quickly, and that the period of 
transition must be entered into with extreme 
caution, and final steps taken only after a care- 
ful study of all of the problems facing each 
school district. 

As of this date, and in full light of the Supreme 
Court’s decision which is recognized as the su- 
preme law of the land, your Subcommittee finds 
the following: 


Amendment is a limitation upon the 
exercise of power by the State or State 
agencies, not a limitation upon the free- 
dom of individuals.’ 
Judge Parker’s opinion is the first clarifying 
analysis of the effect of the decision of the 
United States Supreme Court. He is well 
known as an outstanding jurist in this coun- 


4, That there is no danger of any school 
member or trustee being held in contempt in 
carrying out the provisions of the Gilmer- 
Aikin Laws. Each individual school district 
has different fact situations and problems to 





1, That none of the segregation cases have 
attacked the Gilmer-Aikin Laws nor have 
they been declared unconstitutional direct- 
ly or indirectly, and that they are presently 
in full force and effect. Insofar as Texas is 
concerned, neither the State, its agencies, 
nor any of its school districts were before 
the Supreme Court in the schoo] segregation 
cases. 
2. That the Gilmer-Aikin Law setting up the 
Foundation School Program is not in itself 
a segregation law, but is merely a law by 
which State funds are made available to the 
various schoo] districts. 
3. That the Supreme Court decision does 
not specifically require integration, but 
rather prohibits segregation. This finding is 
based on the opinion of John J. Parker, 
Chief Judge, Fourth Circuit, District Court 
of the United States Eastern District of 
South Carolina. This decision was rendered 
in the case of Briggs vs. Elliott, which was 
one of the cases on remand from the Su- 
preme.Court of the United States. It was 
decided on July 15, 1955. According to in- 
formation available to your subcommittee 
the school districts which were before the 
Supreme Court in segregation cases have 
not yet integrated, nor do they plan to inte- 
grate for the coming school term. Judge 
Parker stated in his opinion: 
‘Nothing in the Constitution or in the 
decision of the Supreme Court takes 
away from the people freedom to 
choose the schools they attend. The 
Constitution, in other words, does not 
require integration. It merely forbids 
the use of governmental power to en- 
force segregation. The Fourteenth 


consider regarding integration. This was 
clearly recognized by the Supreme Court 
in its decision in that it allowed time for 
studying and planning to carry out its edict. 
The Supreme Court itself set the pattern for 
calm deliberation when it took more than 
a year to formulate its decree. 


We are convinced that no Federal court in 
Texas will interfere in the operation of any 
school district until the district is involved in 
a law suit. Not until then will the particular 
school board be subject to a Federal court order. 
Judge Parker, in the above quoted opinion, 
states that the Supreme Court did not say that 
the Federal courts were to take over and regu- 
late the public schools of a state, nor did it 
decide that states must mix persons of different 
races in the schools, or must require them to 
attend schools, or must deprive them of the right 
of choosing the schools they attend. 

Your subcommittee wishes to point out that, 
in view of the above, every local school board 
should stop, look and listen before taking any 
steps regarding integration. School districts face 
a distinct possibility of jeopardizing the funds 
they are eligible to receive under the Gilmer- 
Aikin Program, if integration is prematurely 
effected. The Big Spring law suit undoubtedly 
will shed some light on this question; however, 
we see nothing from a legal standpoint to pre- 
vent schools starting in September on a dual 
basis, if the districts so desire, and continuing 
for the 1955-56 session in that status. We believe 
it highly unlikely that any court would order 
a school district to change its policy in this re- 
spect while the term is in progress. 

It should be noted that the Supreme Court 
decree was handed down shortly after the 54th 
Legislature had adjourned, consequently the 
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Legislature did not have an opportunity to con- 
sider a revision of Texas laws in view of the 
Court’s decision. 

We are limiting our advice only to the 1955-56 
school session. Beyond this we do not venture 
to forecast. Your subcommittee recognizes that 
the responsibility lies with the school districts to 
start implementation in accordance with the 
Supreme Court’s decision. It does feel, how- 
ever, that in view of the Gilmer-Aikin Laws, 
which form the cornerstone of our present public 
free school system operation, state and local 
officials concerned should realize their obliga- 
tion to advise and assist local school districts 
by providing them with any information avail- 
able on the latitude they may have legally, with- 
in the framework of the decision, to work out 
their problems. Hasty, ill-advised action should 
not be allowed to mar efforts to build a better 
school system for all Texas children. 


Respectfully submitted, 
/s/ Eugene E. Sanders 
Eugene E. Sanders, Chairman 
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For the Legal and Legislative 
Subcommittee” 


[The following appendices are omitted: 


Appendix II—a tabular listing of scholastic 
population by county, showing number 
and percentages of Negro students and 
number of white students. 


Appendix III—a graphical representation of 
percentages of Negro scholastic popula- 
tion by county. 

Appendix IV-A—a graphical representation of 
the location of integrated school districts. 

Appendix IV-B—a tabular listing of inte- 
grated school districts. 

Appendix V—a tabular listing of the county 
vote for segregation and for integration. 

Appendix VI—a graphical representation of 
percentage of votes for segregation. 


Appendix VII—a graphical representation of 
the percentage of votes for interposition. ] 
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Public Schools—Virginia 


Reproduced below are a number of the acts of the 1956 Extra Session of the Virginia General 
Assembly, approved September 29, 1956, relating to the operation of the Virginia public 
schools. The acts state that the public policy of Virginia is to prevent the racial integration 
of the public schools of the state (p. 1103). Several means are adopted to carry out that public 
policy. Among these are the withholding of state funds from any school which is racially inte- 
grated (p. 1111); the use of such withheld funds for making expense grants to individual 
pupils to enable them to attend private, nonsectarian schools (pp. 1091, 1097, 1101); the es- 
tablishment of a Pupil Placement Board empowered to designate the school to be attended by 
pupils pursuant to certain established criteria (p. 1109); and the establishment of “state” 
schools operated by authority of the General Assembly and the governor (p. 1103) and con- 
cerning which consent to suit is withheld (p. 1106). 


ww 
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Public Schools—Virginia 


Chapter 56 of the acts of the 1956 Extra Session of the Virginia General Assembly, approved 
September 29, 1956, makes provision for the granting of equivalent funds to counties, towns, 
or school districts which become ineligible for the normal state school funds through the opera- 
tion of Chapter 71 (infra, p. 1111), (i. e., where racial integration exists in the schools). The 
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act provides that such funds may be made available for the furnishing of grants to pupils at- 
tending private, nonsectarian schools (see 1 Race Rel. L. Rep. 83 and 241). 


CHAPTER 56 


An Act to make available to certain counties, 
cities and towns funds to be expended in 
furtherance of the elementary and/or secon- 
dary education of pupils in nonsectarian 
private schools and for payments to teachers 
and other employees under certain condi- 
tions, and to provide for a determination of 
the amount and conditions for receipt of 
such funds. 


Be it enacted by the General Assembly of 
Virginia: 


§ 1. Whenever the amounts, or any part there- 
of, of the funds appropriated by Items 133, 134, 
137, 138 and 143 of Chapter 716 of the Acts of 
Assembly of 1956, as amended, to which any 
county, city or town would otherwise have been 
entitled for the maintenance of its elementary 
public school system, shall be withheld as pre- 
scribed by law, the amounts so withheld shall 
be available to such county, city or town for the 
furtherance of the elementary education of 
the children of such county, city or town in non- 
sectarian private schools as hereafter provided, 
and for the payment of salaries and wages of 
unemployed teachers in State aid teaching po- 
sitions, and other public schoo] employees, who 
are under contract; provided, nothing herein 
contained shall obligate the State to release such 
funds for the employment or compensation of 
unemployed teachers and other public school 
employees beyond the terms and conditions of 
their contracts, or the end of the school year, 
whichever is longer. 


§ 2. Whenever the amounts, or any part there- 
of, of the funds appropriated by Items 183, 134, 
137, 188 and 143 of Chapter 716 of the Acts of 
Assembly of 1956, as amended, to which any 
county, city or town would otherwise have been 
entitled for the maintenance of its secondary 
public school system, shall be withheld as pre- 
scribed by law, the amounts so withheld shall 
be available to such county, city or town for 
the furtherance of the secondary education of 
the children of such county, city or town in 
nonsectarian private schools as hereafter ‘pro- 
vided, and for the payment of salaries and wages 
of unemployed teachers in State aid teaching 


positions, and other public school employees, 
who are under contract; provided, nothing here- 
in contained shall obligate the State to release 
such funds for the employment or compensation 
of unemployed teachers and other public school 
employees beyond the terms and conditions of 
their contracts, or the end of the school vear, 
whichever is longer. : 


§ 3. Such amounts as may be available to any 
county, city or town under the provisions of §§ 
1 and 2 of this act shall be distributed, under 
rules and regulations of the State Board of Edu- 
cation, to such county, city or town, for grants 
to pupils attending nonsectarian private schools, 
upon the following basis: 


(a) Each pupil attending a nonsectarian 
private school, elementary or secondary as 
the case may be, shall be entitled to an 
amount equal to the quotient derived b 
dividing the total amount withheld for the 
elementary or secondary public school sys- 
tem by the enrollment of pupils formerly 
attending those schools Bess comprised the 
elementary or secondary public school sys- 


tem for which such amounts have been 
withheld. 


§ 4. Should any of the funds authorized to 
be distributed under § 3 of this act remain un- 
distributed at the end of any school year, such 
surplus may be released under rules and regu- 
lations of the State Board of Education to the 
counties, cities and towns entitled thereto for dis- 
tribution to the pupils to whom grants for that 
school year were originally made; provided, how- 
ever, in no case shall the total amounts dis- 
tributed to a pupil exceed the total cost of his 
attendance for the school year in a nonsectarian 
private school; provided, further, the aggregate 
received on account of any one pupil shall not 
from all public sources exceed three hundred 
fifty dollars. 


§ 5. No distribution shall be made to anv 
county, city or town under the provisions of §§ 
8 and 4 of this act except upon receipt of evi- 
dence, satisfactory to the State Board of Edu- 
cation, that such sums have been or will be 
expended in furtherance of the elementary and/ 
or secondary education of the children of such 
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county, city or town in nonsectarian private 
schools. 

§ 6. In the event of the unavailability of any 
data for the current school year which would 
otherwise have been utilized by the State Board 
of Education in making allocations in accordance 
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with the provisions of Items 133, 134, 187, 138 
and 148 of Chapter 716 of the Acts of Assembly 
of 1956, as amended, and rules and regulations 
of the State Board, the most recent data avail- 
able to the State Board of Education shall be 
used in making such allocations. 
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Public Schools—Virginia 


Chapter 57 of the acts of the 1956 Extra Session of the Virginia General Assembly, approved 
September 29, 1956, makes provision for tax levies by counties or cities where no tax levy is 
provided otherwise for public schools. The act provides authority for the expenditure of 
funds derived from such taxation for making expense grants to pupils attending nonsectarian 
private schools and for other expenses in connection with such pupils. 


CHAPTER 57 


An Act to authorize certain localities to raise 
sums of money by a tax on property, subject 
to local taxation, to be expended by local 
school authorities for educational purposes 
including cost of transportation, and to im- 
pose penalties for violations. 


Be it enacted by the General Assembly of 
Virginia: 


§ 1. In any county or city wherein no levy 
is laid or appropriation made for operation of 
the public schools, the governing body of such 
county or city is hereby authorized to provide 
for the levy and collection of such educational 
taxes as in its judgment the public welfare may 
require. Such levy shall be on property, subject 
to local taxation, not to exceed in the aggregate 
in any one year, the rate fixed by § 22-126 of 
the Code, as amended. 


§ 2. In lieu of making such levy, the govern- 
ing body of any such county or city may, in its 
discretion, make an appropriation for educa- 
tional purposes from funds derived from the 
general county or city levy of an amount not 
more than the maximum amount which would 
result from the laying of the educational levy 
authorized by § 1 hereof. In addition to this, 
the governing body of any such county or city 
may appropriate from any funds available, such 


sums as in its judgment may be necessary or 


expedient for educational purposes. 


§ 8. In any town wherein no levy is laid or 
appropriation made for operation of the public 


schools, if the same be a separate school district 
approved for operation, the governing body 
thereof is hereby authorized to provide for the 
levy and collection of such additional educa- 
tional taxes on all the property in the town sub- 
ject to local taxation at such rates as it may 
deem proper, but in no event more than one 
dollar on the one hundred dollars of the assessed 
value of property in the town subject to taxation 
by the local town authorities. In lieu of such 
levy, the governing body may make an appro- 
priation out of the general town levy and from 
any other source, of such sums as in its judgment 
may be deemed necessary or expedient for edu- 
cational purposes. 


§ 4. Any town wherein no levy is laid or ap- 
propriation made for operation of the public 
schools, if the same be a separate school district 
approved for operation, shall be entitled to its 
share of school funds as distributed under $ 
22-141 of the Code, as amended, and is hereby 
authorized and required to expend same for 
educational purposes, as provided in § 7 of this 
act. 


§ 5. If any town constitutes a separate town 
school district approved for operation and any 
county in which it is located does not lay a levy 
or make an appropriation for operation of the 
public schools, the governing body of such town 
may impose such additional town school levy on 
locally taxable property, not exceeding three 
dollars on the one hundred dollars of the assessed 
value of the property in one year, as in its dis- 
cretion is required. If the county imposes a 
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levy or makes appropriations for educational 
purposes the town school district shall receive 
its share of such funds in the same manner as 
provided in § 22-141 of the Code, as amended, 
for the distribution of school funds, to be ex- 
pended as the town school board directs. 


§ 6. The procedure to be followed by school 
officials and local tax-levying bodies for obtain- 
ing the educational funds provided for in this 
act shall, except insofar as altered herein, be 
mutatis mutandis the same as prescribed by law 
for the raising of funds for public school pur- 
poses. 


§ 7. The educational funds raised or appro- 
priated under §{ 1, 2, 3, and 4 hereof, or other- 
wise made available, shall be expended by the 
school board in payment of grants for the further- 
ance of the elementary or secondary education, 
as the case may be, of the children of such coun- 
ty, city or town in nonsectarian private schools. 
The local school board may by rules and regula- 
tions provide for the cancellation or revocation 
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of any such grant which the board finds was not 
obtained in good faith; provided, that the action 
of the board in cancelling or revoking any grant 
shall be subject to review by bill of complaint 
against the school board to the circuit or corpora- 
tion court having equity jurisdiction. 


§ 8. School boards may provide transporta- 
tion for those pupils qualifying for such grants, 
and in such event, shall be entitled to reimburse- 
ment out of State funds to the same extent as 
counties and cities are reimbursed for costs ex- 
pended for transportation of pupils to and from 
the public schools. 


§ 9. It shall be unlawful for any person to ob- 
tain, seek to obtain, expend, or seek to expend, 
any tuition or transportation grant for any pur- 
pose other than the education or transportation 
of the child for which such grant is sought or 
obtained. Violation hereof shall, except for of- 
fenses punishable under § 18-237 of the Code, 
constitute a misdemeanor and be punished as 


provided by law. 





EDUCATION 
Public Schools—Virginia 


Chapter 58 of the acts of the 1956 Extra Session of the Virginia General Assembly, approved 
September 29, 1956, makes provision for the budgeting and expenditure of grants to pupils for 


education in private nonsectarian schools. 


CHAPTER 58 


An Act to require the inclusion in school budgets 
of amounts sufficient for the payment of 
grants for educational purposes; to provide 
for local governing bodies raising money for 
educational purposes and making appropri- 
ations therefor; to provide for the expendi- 
ture of such funds for payment of such grants 
and transportation costs under certain cir- 
cumstances; to empower the State Board 
of Education to make rules and regulations 
and pay such grants; to provide for the with- 
holding of certain funds and the use thereof; 
and to provide penalties for the violation of 
this act. 


Be it enacted by the General Assembly of Vir- 
ginia: 

§ 1. The division superintendent of schools of 
every county, city, or town if the same be a sepa- 


rate school district approved for operation, 
wherein public schools are operated shall include 
in his estimate of the school budget required by 
law, the amount of money needed for the pay- 
ment of grants for the furtherance of the elemen- 
tary or secondary education, as the case may be, 
of the children of such county, city or town, in 
nonsectarian private schools. 


§ 2. The boards of supervisors of the several 
counties and the councils of the several cities 
and towns, if the same be separate school dis- 
tricts approved for operation, shall include in the 
school levy or cash appropriation provided by 
law the amount necessary to meet the estimates 
required by § 1 hereof, notwithstanding the pro- 
visions of §§ 22-126 and 22-127 of the Code of 
Virginia. Such boards of supervisors and coun- 
cils are hereby authorized to make a cash appro- 
priation for the payment of grants under this 
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act even though a school budget is not before 
them for consideration. 


§ 3. The educational funds so raised and other 
available funds shall be expended by the local 
school board in payment of grants for the further- 
ance of the elementary or secondary education, as 
the case may be, of the children of such county, 
city or town in nonsectarian private schools; such 
payments shall be made to parents, guardians or 
other persons having custody of children who 
have been assigned to or are in attendance at 
public schools wherein both white and colored 
children are enrolled; provided, the parents, 
guardians or other persons having custody of 
such children shall make affidavit to the local 
school board that they object to the assignment 
of such children to or their attendance at any 
school wherein both white and colored children 
are enrolled. No mandamus to compel payment 
of a grant under this section shall lie as to any 
child who has been assigned or reassigned to a 
school wherein only members of his race are 
enrolled. 


§ 4. The total amount of each such grant shall 
be the amount necessary to be expended by the 
parent, guardian or other person having custody 
of the child, in payment of the cost of his at- 
tendance at a nonsectarian private school for 
the current school year; provided, however, that 
such annual grant, together with any tuition 
grant received from the State, shall not exceed 
the total cost of operation per pupil in average 
daily attendance in the public schools for the 
locality making such grant as determined for the 
preceding year by the Superintendent of Public 
Instruction. 


§ 5. Any school board providing transporta- 
tion to pupils attending its public schools shall 
supply like transportation for those pupils quali- 
fying for grants: under this act; provided that 
any such school board may in lieu of providing 
such transportation provide such pupils with a 
transportation grant equal to the per pupil cost 
of transportation in such school district for the 
preceding year. 


§ 6. Payments for grants under the provisions 


of this act shall be considered in the distribution - 


of State funds allocated and apportioned for such 
purposes as though such expenditures were made 
by the locality for operation and maintenance of 
the public schools. 
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§ 7. Locai school boards are hereby author- 
ized to promulgate such rules and regulations not 
inconsistent with those of the State Board of 
Education as may be deemed necessary to carry 
out the purpose of this act. Such rules and regu- 
lations may provide for the cancellation or revo- 
cation of any grant which the board finds was not 
obtained in good faith; provided, that the action 
of the board in cancelling or revoking any such 
grant shall be subject to review by bill of com- 
plaint against the school board to the circuit or 
corporation court having equity jurisdiction. 


§ 8. It shall be unlawful for any person to ob- 
tain, seek to obtain, expend, or seek to expend, 
any grant for any purpose other than the educa- 
tion or transportation of the child for which such 
grant is sought or obtained. Violation hereof 
shall, except fo. offenses punishable under 
§18-2387 of the Code, constitute a misdemeanor 
and be punished as provided by law. 


§ 9. When the school budget has been pre- 
pared in accordance with § 1 hereof and the levy 
laid or appropriation made as set forth in § 2 
hereof neither the school board nor the governing 
body shall have power to cancel, or transfer and 
use for any other purpose, the funds available 
for grants; provided, however, that if by the end 
of the eleventh month of the school year any such 
funds are unobligated they may be expended for 
any other object set forth in the school budget. 


§ 10. For so long as such failure or refusal 
under § 3 hereof shall continue, the State Board 
of Education shall authorize and direct the Su- 
perintendent of Public Instruction, under rules 
and regulations of the State Board of Education, 
to provide for the payment of grants on behalf 
of such county, city or town out of funds to 
which such county, city or town would -other- 
wise be entitled for the maintenance of its pub- 
lic school system in such county, city or town. 
In such event the Superintendent of Public In- 
struction shall at the end of each month file 
with the State Comptroller and with the school 
board and the governing body of such county, 
city or town a statement showing all disburse- 
ments and expenditures so made for and on 
behalf of such county, city or town, and the 
Comptroller shall from time to time as such 
funds become available deduct from other State 
funds appropriated by the State, in excess of the 
requirements of the Constitution of Virginia, 
for distribution to such county, city or town, 
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such amount or amounts as shall be required 
to reimburse the State for expenditures incurred 
under the provisions of this act. All such funds 
so deducted and transferred are hereby ap- 
propriated for the purposes set forth in this act 
and shall be expended and disbursed as pro- 
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vided in this act; provided, that in no event 
shall any funds to which such county, city or 
town may be entitled under the provisions of 
Title 63 of the Code be withheld from such 
county, city or town under the provisions of this 
act. 
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Chapter 59 of the acts of the 1956 Extra Session of the Virginia General Assembly, approved 
September 29, 1956, provides that no child shall be required to enroll in or attend a racially in- 


tegrated school. 


CHAPTER 59 


An Act to provide that no child shall be required 
to attend integrated schools. 


Be it enacted by the General Assembly of Vir- 


ginia: 

1. Notwithstanding any other provision of law, 
no child shall be required to enroll in or attend 
any school wherein both white and colored chil- 
dren are enrolled. 
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Chapter 60 of the acts of the 1956 Extra Session of the Virginia General Assembly, approved 
September 29, 1956, amends the Code of Virginia so as to authorize but not require county 
school boards to provide for transportation of pupils. 


CHAPTER 60 


An Act to amend and reenact § 22-72, as 
amended, of the Code of Virginia, relating to 
the powers and duties of the county school 
boards, and to amend the Code of Virginia 
by adding a new section numbered 22-72.1, 
authorizing county school boards to provide 
for transportation of pupils. 

Be it enacted by the General Assembly of 
Virginia: 

That § 22-72, as amended, of the Code of Vir- 
ginia, be amended and reenacted, and that the 
Code of Virginia be amended by adding a new 
section numbered 22-72.1, the amended and new 
sections being as follows: 


§ 22-72. Powers and duties—The school board 
shall have the following powers and duties: 


(1) Enforcement of school laws.—To see that 


the school laws are properly explained, enforced 
and observed. 


(2) Rules for conduct and discipline—To 
make local regulations for the conduct of the 
schools and for the proper discipline ot the stu- 
dents, which shall include their conduct going 
to and returning from school, but such local 
rules and regulations shall be in harmony with 
the general rules of the State Board and the 
statutes of this State. 


(3) Information as to conduct.—To secure, by 
visitation or otherwise, as full information as 
possible about the conduct of the schools. 


(4) Conducting according to law.—To take 
care that they are conducted according to law 
and with the utmost efficiency. 


(5) Payment of teachers and officers.—To 
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provide for the payment of teachers and other 
officers on the first of each month, or as soon 
thereafter as possible. 


(6) School buildings and equipment—To 
provide for the erecting, furnishing, and equip- 
ping of necessary school buildings and appur- 
tenances and the maintenance thereof. 


(6a) Insurance.—To provide for the necessary 
insurance on school properties against loss by 
fire or against such other losses as deemed neces- 
sary. 


(7) Drinking water.—To provide for all pub- 
lic schools an adequate and safe supply of drink- 
ing water and see that the same is periodically 
tested and approved by or under the direction of 
the State Board of Health, either on the premises 
or from specimens sent to such board. 


(8) Textbooks for indigent children —To pro- 
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vide such textbooks as may be necessary for 
indigent children attending public schools. 


(9) Costs and expenses.—In general, to incur 
costs and expenses, but only the costs and ex- 
penses of such items as are provided for in its 
budget without the consent of the tax levying 
body. 


(10) Consolidation of schools *.—To provide 
for the consolidation of schools * whenever such 
procedure will contribute to the efficiency of the 
school system. 


(11) Other duties—To perform such other 
duties as shall be prescribed by the State Board 
or as are imposed by law. 


§ 22-72.1. County school boards may provide 
for the transportation of pupils; but nothing 
herein contained shall be construed as requiring 
such transportation. 
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Chapter 61 of the acts of the 1956 Extra Session of the Virginia General Assembly, approved 
September 29, 1956, amends the Virginia school laws with respect to the assignment of teach- 


ers by division superintendents. 


CHAPTER 61 


An Act to amend and reenact § 22-205 of the 
Code of Virginia, relating to assignment of 
teachers by division superintendents. 


Be it enacted by the General Assembly of Vir- 
ginia: 


1. That § 22-205 of the Code of Virginia be 
amended and reenacted as follows: 


§ 22-205. The division superintendent shall 
have authority to assign to their respective posi- 
tions in the school wherein they have been 
placed by the school board all teachers, * in- 
cluding principals, * and reassign them therein, 
provided no change or reassignment shall affect 
the salary of such teachers; and provided, 
further, that he shall make appropriate reports 
and explanations on the request of the school 
board. 
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Chapter 62 of the acts of the 1956 Extra Session of the Virginia General Assembly, approved 
September 29, 1956, authorizes local school boards to transfer and spend school funds by 
making grants to pupils for education in private, nonsectarian schools. 


CHAPTER 62 
An Act to authorize local school boards to ex- 


pend funds designated for public school pur- ° 


poses for such grants in furtherance of 
elementary and secondary education as may 
be permitted by law without first obtaining 
authority therefor from the tax levying body. 


Be it enacted by the General Assembly of Vir- 
ginia: 


‘1. The local school board of every county, city 


or town is hereby authorized when it is deemed 
to be for the public benefit, to transfer school 
funds, excluding those for capital outlay and 
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debt service, within the total amount of its 
authorized budget, without the consent of the 
tax levying body, notwithstanding any other law 
to the contrary, and to expend same in further- 
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ance of the elementary and secondary education 
of the children of such county, city or town in 
nonsectarian private schools as may be permitted 


by law. 
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Chapter 63 of the acts of the 1956 Extra Session of the Virginia General Assembly, approved 
September 29, 1956, authorizes the employment of counsel to defend school boards or mem- 


bers thereof in certain legal proceedings. 


CHAPTER 63 


An Act to provide for the employment of counsel 
to defend the actions of members of school 
boards and to provide for the payment of 
costs, expenses and liabilities levied against 
such members out of local public funds. 


Be it enacted by the General Assembly of Vir- 
ginia: 


1. § 1. Notwithstanding any other provision of 
law, the attorney for the Commonwealth or other 
counsel approved by the school board may be 
employed by the school board of any county, city 
or town, to defend it, or any member thereof, or 


any school official, in any legal proceeding, to 
which the school board, or any member therof, or 
any school official, may be a defendant, when 
such proceeding is instituted against it, or against 
any member thereof by virtue of his actions. in 
connection with his duties as such member. 


§ 2. All costs, expenses and liabilities of pro- 
ceedings so defended shall be a charge against 
the county, city or town treasury and paid out of 
funds provided by the governing body of the 
county, city or town in which such school board 
discharges its functions. 


2. An emergency exists and this act is in force 
from its passage. 
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Chapter 64 of the acts of the 1956 Extra Session of the Virginia General Assembly, approved 
September 29, 1956, amends the Code of Virginia with respect to the teacher retirement sys- 
tem so as to authorize teachers participating in certain private educational corporations to be 





included under the retirement system. 


CHAPTER 64 


An Act to amend and reenact § 51-111.10, as 
amended, of the Code of Virginia, relating to 
the meaning of certain words as used in the 
Virginia Supplemental Retirement Act, and 
to amend the Code of Virginia by adding to 
Title 51, Chapter 3.2 thereof, an Article 4.1, 
containing § § 51-111.38:1 through 51-111.- 
38:3, providing for the retirement of certain 
private school teachers. 


Be it enacted by the General Assembly of Vir- 
ginia: 


1. That § 51-111.10, as amended, of the Code of 
Virginia be amended and reenacted and that the 
Code of Virginia be amended by adding Article 
4.1, containing §§ 51-111.38:1 through 51-111.- 
38:8, to Chapter 3.2, Title 51, the amended 
section and new article being as follows: 


§ 51-111.10. Definitions.—As used in this chap- 


. ter unless a different meaning is plainly required 


by the context: 


(1) “Retirement system” means the Virginia 
Supplemental Retirement System provided for 
in § 51-111.11; 
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(2) “Board” means the board of trustees as 
provided by § 51-111.17; 


(3) “Medical board” means the board of phy- 
sicians as provided by § 51-111.26; 


(4) “Teacher” means any person who is reg- 
ularly employed on a salary basis as a professional 
or clerical employee of a county, city or other 
local public school board or of a corporation 
participating in the retirement system as pro- 
vided by Article 4.1; 


(5) “State employee” means any person who is 
regularly employed full time, on a salary basis, 
whose tenure is not restricted as to temporary or 
provisional appointment, in the service of, and 
whose compensation is payable, not oftener than 
semimonthly, in whole or in part, by the Com- 
monwealth or any department, institution or 
agency thereof, except (a) an officer elected by 
popular vote or, with the exception of the Auditor 
of Public Accounts and the Director of the Divi- 
sion of Statutory Research and Drafting, by the 
General Assembly or either House thereof, (b) 
a trial justice, county or city treasurer, commis- 
sioner of the revenue, Commonwealth’s attorney, 
clerk, sheriff, sergeant or constable, and a deputy 
or employee of any such officer, and (c) any 
employee of a political subdivision of the Com- 
monwealth; 


(6) “Employee” means any teacher, State 
employee, * officer or employee of a locality par- 
ticipating in the retirement system as provided in 
Article 4, or any employee of a corporation par- 
ticipating in the retirement system as provided in 
Article 4.1; 


(7) “Employer” means Commonwealth, in the 
case of a State employee, * the local public school 
board in the case of a public school teacher, or 
the locality or corporation participating in the re- 
tirement system as provided in Articles 4 and 4.1; 


(8) “Member” means any person included in 
the membership of the retirement system as pro- 
vided in this chapter; 


<<, : ”» . 
(9) “Service” means service as an employee; 


(10) “Prior service” means service as an em- 
ployee rendered prior to the date of establishment 
of the retirement system for which credit is al- 
lowable under §§ 51-111.389 to 51-111.41, 
51-111.63 and 51-111.64 or service as an em- 
ployee for such periods as provided in § 51-111.- 
82; 
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(11) “Membership service” means service as 
and employee rendered while a contributing 
member of the retirement system except as pro- 
vided in §§ 51-111.45, 51-111.57, 51-111.63 and 
51-111.64; 


(12) “Creditable service” means prior service 
plus membership service for which credit is al- 
lowable under this chapter; 


(13) “Beneficiary” means any person entitled 
to receive benefits under this chapter; 


(14) “Accumulated contributions” means the 
sum of all amounts deducted from the compensa- 
tion of a member and credited to his individual 
account in the members’ contribution account, 
together with interest credited on such amounts 
and also any other amounts he shall have con- 
tributed or transferred thereto including interest 
credited thereon as provided in § 51-111.49; 


(15) “Creditable compensation” means the 
full compensation payable to an employee work- 
ing the full working time for his position which 
is in excess of twelve hundred dollars per annum, 
except when computing a disability retirement 
allowance in which event no exclusion shall 
apply; in cases where compensation includes 
maintenance or other perquisites, the Board shall 
fix the value of that part of the compensation not 
paid in money; 


(16) “Average final compensation” means the 
average annual creditable compensation of a 
member during his five highest consecutive years 
of creditable service if less than five years; pro- 
vided, that the retirement allowance of any 
person who retired under this chapter between 
March one, nineteen hundred fifty-two and June 
thirty, nineteen hundred fifty-four shall be recom- 
puted in accordance with this section and such 
recomputation shall be applicable only to al- 
lowances payable on and after July one, nineteen 
hundred fifty-six; 


(17) “Retirement allowance” means the re- 
tirement payments to which a member is entitled 
as provided in this chapter; 


(18) “Actuarial equivalent” means a benefit 
of equal value when computed upon the basis 


- of such actuarial tables as are adopted by the 


Board; 


(19) “Normal retirement date” means a mem- 
ber’s sixty-fifth birthday; and 
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(20) “Abolished system” means the Virginia 
Retirement Act, §§ 51-30 to 51-111, repealed by 
Chapter 1 of the Acts of Assembly of 1952 as of 
February one, nineteen hundred fifty-two. 


Article 4.1 
Participation of Certain 
Educational Corporations 
in Retirement System 


§ 51-111.38:1. Any corporation organized after 
the effective date of this act for the purpose of 
providing elementary or secondary education 
may by resolution duly adopted by its board of 
directors and approved by the Board of Trustees 
of the Virginia Supplemental Retirement Sys- 
tem elect to have teachers employed by it be- 
come eligible to participate in the retirement 
system. Acceptance of the teachers employed by 
such an employer for membership in the retire- 
ment system shall be optional with the Board 
and if it shall approve their participation, then 
such teachers, as members of the retirement 
system, shall participate therein as provided in 
the provisions of this chapter. 
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§ 51-111.38:2. The chief fiscal officer of the 
employer shall submit to the Board such infor- 
mation and shall cause to be performed in re- 
spect to the employees of the employer such 
duties as shall be prescribed by the Board in 
order to carry out the provision of this chapter. 


§ 51-111.38:3. The employer contribution rate 
shall unless otherwise fixed by the Board be the 
normal and accrued contribution rate determined 
as provided in § 51-111.47 for members of the re- 
tirement system qualifying under § 51-111.10 (4). 
The contributions so computed shall be certified 
by the Board to the chief fiscal officer of the em- 
ployer. The amounts so certified shall be a charge 
against the employer. The chief fiscal officer of 
each such employer shall pay to the State Treas- 
urer the amount certified by the Board as payable 
under this article, including such charges as the 
Board may deem necessary to cover costs of 
administration, and the State Treasurer shall 
credit such amounts to the appropriate accounts 
of the retirement system. 
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Public Schools—Virginia 


Chapter 65 of the acts of the 1956 Extra Session of the Virginia General Assembly, approved 
September 29, 1956, authorizes the state Attorney General to render legal advice and assistance 
to county, city or town school boards with reference to the “commingling of the races” in the 


public schools. 


CHAPTER 65 


An Act to amend the Code of Virginia by adding 
a new section numbered 2-86.1, providing 
that the Attorney General shall render certain 
services to local school boards, and to ap- 
propriate funds. 

Be it enacted by the General Assembly o 

Virginia: . 


1. That the Code of Virginia be amended by 
adding a new section numbered 2-86.1, the new 
section being as follows: 


§ 2-86.1. The Attorney General shall give 
such advice and render such legal assistance as 
he deems necessary, when requested so to do by 
resolutions adopted by a county, city or town 
school board, upon matters relating to the com- 
mingling of the races in the public schools of 
the State. 


2. There is hereby appropriated out of the gen- 
eral fund of the State treasury to the office of 
the Attorney General for each year of the bien- 
nium beginning July one, nineteen hundred fifty- 
six, the sum of one hundred thousand dollars. 
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Chapter 66 of the acts of the 1956 Extra Session of the Virginia General Assembly, approved 
September 29, 1956, makes amendments to the Virginia schoo] laws with respect to minimum 


school terms. 
CHAPTER 66 
An Act to amend and reenact § 22-5, as amended, 


of the Code of Virginia, relating to mini- 
mum school terms. 


Be it enacted by the General Assembly of 
Virginia: 


That § 22-5, as amended, of the Code of Vir- 
ginia be amended and reenacted as follows: 


§ 22-5. Minimum term.—The school board of 
each county and city in the State is empowered 
* to maintain the public free schools of such 
county and city for a period of at least nine 
months or one hundred and eighty teaching days 
in each school year; provided, however, * that 
if the length of the term of any school be re- 
duced *, the amount paid by the State shall, un- 
less otherwise provided by law, be reduced in 
the same proportion as the length of the term 
has been reduced from nine months. 
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Chapter 67 of the acts of the 1956 Extra Session of the Virginia General Assembly, approved 
September 29, 1956, makes amendments to the Code of Virginia with respect to city and county 
budgets. The amendments relate to the availability of state funds for the purpose of making 





grants to pupils attending private, nonsectarian schools. 


CHAPTER 67 


An Act to amend and reenact § 15-577 of the 
Code of Virginia, relating to county and city 
budgets; to amend and reenact § 22-117 of 
the Code of Virginia, relating to when State 
funds are to be paid for public schools; to 
amend and reenact § 22-125 of the Code of 
Virginia, relating to procedure when govern- 
ing body refuses to provide funds for public 
school purposes; to amend and _ reenact 
§ 22-126 of the Code of Virginia, as amended, 
relating to school levies and the use thereof; 
to amend and reenact § 22-127 of the Code 
of Virginia, relating to cash appropriations 
in lieu of school levies; to amend and reenact 
§ 22-129 of the Code of Virginia, relating to 
town levies and appropriations for public 
school purposes; to amend and reenact § 22- 
138 of the Code of Virginia, relating to unex- 
pended school funds; to amend the Code of 
Virginia by adding thereto a section num- 
bered 22-127.1, relating to levies and appro- 
priations by the governing bodies of counties, 
cities and towns for school purposes, so as to 


authorize such governing bodies to withhold 
funds already made available for school pur- 
poses, and to provide penalties for violation. 


Be it enacted by the General Assembly of 
Virginia: 


That §§ 15-577, 22-117, 22-125, 22-126 as 
amended, 22-127, 22-129, 22-138 of the Code of 
Virginia be amended and reenacted, and that 
the Code of Virginia be amended by adding a 
new section numbered 22-127.1, the amended 
sections and new section being as follows: 


§ 15-577. A brief synopsis of the budget shall 
be published in a newspaper having general cir- 
culation in the locality affected, and notice given 
of one or more public hearings, at least fifteen 
days prior to the date set for hearing, at which 
any citizen of the locality shall have the right 
to attend and state his views thereon. The board 


. of supervisors of any county not having a news- 


paper of general circulation may in lieu of the 
foregoing notice provide for notice by written or 
printed handbills, posted at such places as it may 
direct, so as to accomplish the purposes of this 
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chapter. After such hearing is had the boards of 
supervisors of the counties and the councils of the 
cities and towns shall by appropriate order adopt 
and enter on the minutes thereof a budget cover- 
ing all tentative expenditures for the locality or 
any subdivision thereof for the next appropria- 
tion year, itemized and classified as required by 
the preceding section. The boards, councils or 
other governing bodies may recess or adjourn 
from day to day or time to time as may be 
deemed proper before the final adoption of the 
budget, provided that the final adoption of the 
county budget by the board of supervisors shall 
not be later than the date on which the annual 
levy is made. 


The proposed expenditures for school purposes 
as contained in any budget prepared under 
§§ 15-575 and 15-576 and published under this 
section shall be tentative only and conditioned 
upon appropriations for such purposes being 
made by the board, council or other governing 
body, from time to time, as authorized by 
§ 22-127 and § 22-129. 


§ 22-117. No State money shall be paid for 
the public schools in any county until evidence 
is filed with State Board, signed by the 
superintendent of schools and the clerk of 
the board, certifying that the schools of the 
county have been kept in operation for at least 
nine months, or a less period satisfactory to the 
State Board, or that arrangements have been 
made which will secure the keeping of them in 
operation for that length of time or a less period 
satisfactory to the State Board; provided, how- 
ever, that no county shall be denied participa- 
tion in State school funds, except as provided 
by law, when the board of the county has appro- 
priated a fund equivalent to that which would 
have been produced by the levying of the max- 
imum local school tax allowed by law, or has 
levied the maximum local school tax allowed by 
law; provided, such appropriation or levy is 
based on assessments not lower than the assess- 
ments on real and personal property in such 
counties in the year nineteen hundred and 
twenty-five. 


§ 22-125. If the governing body refuse to 
lay such a levy or make such cash appropriation 
as is recommended and requested by the divi- 
sion superintendent, then, on a petition of not 
less than twenty per centum of the qualified 
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voters of the county or city qualified to vote, re- 
questing the same, the circuit court of the coun- 
ty or corporation court of the city or the judge 
thereof in vacation may, in its or his discretion, 
order an election by the people of the county or 
city to be held during the month of June, to 
determine whether such levy or cash appropria- 
tion in lieu of such levy shall or shall not be 
fixed, provided that in those counties and cities 
in which a school levy is made the election shall 
be limited to the question as to whether or not 
such levy shall be increased; provided that, 
whenever any such governing body has made 
a cash appropriation on a tentative basis only as 
provided by § 22-127, no petition hereunder shall 
lie and no order calling an election may be en- 
tered, even though no resolution authorizing the 
payment or transfer of any funds to the local 
school board has been made. 


§ 22-126. Each county and city is authorized 
to raise sums of money by a tax on all property, 
subject to local taxation, at such rate as may be 
deemed sufficient, but in no event * more than 
three dollars on the one hundred dollars of the 
assessed value of the property in any one year, 
to be expended by the local school authorities * 
in establishing, maintaining and operating such 
schools as in their judgment the public welfare 
requires and in payment of grants for the 
furtherance of elementary or secondary educa- 
tion and transportation costs as required or au- 
thorized by law; provided that in counties with 
a population of more than six thousand four 
hundred but less than six thousand five hundred, 
such rate may be increased to four dollars on 
the one hundred dollars of the assessed value 
of the property therein in any one year; and 
provided further that in counties having a popu- 
lation of more than thirty-seven thousand but 
less than thirty-nine thousand such rate may be 
increased to four dollars on the one hundred 
dollars of the assessed value of the property 
therein any one year. 


§ 22-127. In lieu of making such school levy, 
the governing body of any county or city may, 
in its discretion, make a cash appropriation, 
either tentative or final, from the funds derived 
from the general county or city levy of an 
amount not less than the sum required by the 
county or city school budget provided for by § 
22-122 and approved by the governing body of 
the county or city, but in no event to be less 
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than the minimum nor more than the maximum 
amount which would result from the. laying 
of the school levy authorized by the preceding 
section for the establishment, maintenance and 
operation of the schools of the county or city 
and for the payment of grants for the further- 
ance of elementary or secondary education and 
transportation costs. In addition to this, the 
governing body of any county or city may ap- 
propriate, either tentatively or finally, from any 
funds available, such sums as in its judgment 
may be necessary or expedient for the establish- 
ment, maintenance and operation of the public 
schools in the county or city, and for the pay- 
ment of such grants and transportation costs 
required or authorized by law. 


Whenever any such appropriations have been 
made on a tentative basis, no part of the funds so 
appropriated shall, in any event, be available 
to the local school board except as the local 
governing body may, from time to time, by 
resolution authorize the payment or transfer of 
such funds, or any part thereof, to such local 
school board. 


§ 22-127.1. Notwithstanding any other pro- 
vision of law to the contrary, the governing body 
of any county, city or town which has made a 
levy for school purposes under § 22-126 or § 22- 
129 or has made a cash appropriation under § 22- 
127 or any other provision of law may by reso- 
lution direct the school board of such county, 
city or town and the treasurer of such county, 
city or town to make no further expenditures of 
local school funds until further authorized to do 
so by such local governing body. Any school 
board, and each member thereof, and any treas- 
urer who makes any expenditure of local school 
funds after being so directed not to make such 
expenditures shall be personally liable to make 
restitution to the county, city or town involved 
of the funds so expended in violation of any 
such resolution of the local governing body and 
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may be removed from office under the provisions 
of Article 3, Chapter 16, Title 15, of the Code. 


§ 22-129. The governing body of any incor- 
porated town in the State is authorized to levy 
an additional tax on all the property in the town, 
subject to local taxation, at such rate as it may 
deem proper, but in no event more than one 
dollar on the one hundred dollars of the assessed 
value of property in the town subject to taxation 
by the local town authorities, for the support 
and maintenance, and capital outlay of the pub- 
lic schools in the town and for the payment of 
grants for the furtherance of elementary and 
secondary education and transportation costs. 
In lieu of such levy, the governing body may, 
in its discretion, make a cash appropriation, 
either tentative or final, out of the general town 
levy of an amount not more than the maximum 
amount which would result from the school 
levy for the support and maintenance of the 
public schools in the town and for the payment 
of such grants and transportation costs required 
or authorized by law. 


Whenever any such appropriation has been 
made on a tentative basis, no part of the funds 
so appropriated shall, in any event, be available 
to the local school board except. as the govern- 
ing body may, from time to time, by resolution 
authorize the payment or transfer of such funds, 
or any part thereof, to such local school board. 


§ 22-188. All sums of money derived from 
State funds for school or educational purposes, 
which are unexpended in any year in any county 
or city shall go into the * fund of the State 
from which derived for redivision the next year, 
unless the State Board direct otherwise. All sums 
derived from county or city funds unexpended 
in any year shall remain a part of the county or 
city funds, respectively, for use the next year, 
but no local funds shall be subject to redivision 
outside of the county or city in which they were 
raised. 
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Chapter 68 of the acts of the 1956 Extra Session of the Virginia General Assembly, approved 
September 29, 1956, announces the public policy of the State of Virginia as requiring segrega- 
tion in the public schools and provides for the assumption of control by the “Commonwealth 
of Virginia” of any school which is “voluntarily or under compulsion of any court order” ra- 
cially integrated. The act further provides for the closing of any such school until an investiga- 
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tion by the governor shall determine that that school can be reopened and the pupils thereof 
reassigned in accordance with the state’s policy. If the school cannot be reopened under such 
conditions, the act provides for the furnishing of other facilities for instruction or for the mak- 
ing of tuition grants to pupils. All acts done in connection with the establishment of schools 
and the assignment of pupils are stated to be acts of the state with respect to which the state 
declines to be amenable to suit except through suit brought by the state Attorney General. 


CHAPTER 68 


An Act to establish the responsibility of the Com- 
monwealth of Virginia for the control of 
certain public schools under certain condi- 
tions; to that end to state the conditions 
which must exist in relation to such schools 
in order for the Commonwealth to assume 
such responsibility; to vest in the Common- 
wealth control of certain schools under 
stated conditions, and to confer powers and 
impose duties upon the Commonwealth to 
be exercised by the Governor of Virginia; 
to provide the conditions under which such 
powers shall be designated; to empower the 
Governor to act in certain cases; to confer 
immunity from legal proceedings upon the 
Commonwealth of Virginia and the Gov- 
ernor; to refuse the consent of the Common- 
wealth to certain legal proceedings; to pro- 
vide for the payment of certain educational 
grants; and to provide for the appropriation 


and expenditure of funds necessary under 
this act. 


Be it enacted by the General Assembly of 
Virginia: 


1 § 1. The General Assembly declares that, as 
a consequence of the decisions of the Supreme 
Court of the United States affecting the public 
school system, school authorities of the various 
political subdivisions of the Commonwealth of 
Virginia will be faced with unprecedented ob- 
stacles if and when ordered to enroll white and 
colored children in the same public schools, and 
such enforced integration of the races by a 
county or city school board could destroy the 
efficiency of the school in which white and 
colored children were so enrolled, and would 
tend to disturb the peace and tranquility of the 
community in which such school is located. 


§ 2. The General Assembly declares that the 
welfare of all the citizens of the Commonwealth, 
the preservation of her public school system and 
a continuance of universal public education, 
make it necessary that there be uniformity of 


action throughout the State in all instances where 
school authorities acting voluntarily, or under 
compulsion, enroll a child in a public school, 
which enrolment would require a child of the 
white race to attend a public school with a child 
of the colored race, or which enrollment would 
require a child of the colored race to attend a 
public school with a child of the white race. 


§ 3. From and after the effective date of this 
act, and in conformity with the public policy of 
the Commonwealth of Virginia as herein estab- 
lished in §§ 1 and 2, and specifically invoking 
the police powers of the Commonwealth and the 
constitutional powers of the General Assembly, 
the Commonwealth of Virginia assumes direct 
responsibility for the control of any school, ele- 
mentary or secondary, in the Commonwealth, 
to which children of both races are assigned and 
enrolled by any school authorities acting volun- 
tarily or under compulsion of any court order. 
The making of such an assignment, and the 
enrollment of such child, or children, shall auto- 
matically divest the school authorities making 
the assignment and the enrollment of all further 
authority, power and control over such public 
school, its principal, teachers and other em- 
ployees, and all pupils then enrolled or ordered 
to be enrolled therein; and such school is closed 
and is removed from the public school system, 
and such authority, power and control over such 
school, its principal, teachers, and other em- 
ployees and all pupils then enrolled or ordered 
to be enrolled, shall be and is hereby vested in 
the Commonwealth of Virginia to be exercised 
by the Governor of Virginia in whom reposes 
the chief executive power of the State. 


§ 4. Immediately upon such control, power 
and authority becoming vested in the Common- 
wealth of Virginia, by reason of the occurrences 
provided for in § 3 aforesaid, such school is 
closed, and shall not be reopened, as a public 
school, until in the opinion of the Governor, and 
after an investigation by him, he finds and issues 
an executive order that (1) the peace and tran- 
quility of the community in which the school 
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is located will not be disturbed by such school 
being reopened and operated, and (2) the as- 
signment of pupils to such school could be ac- 
complished without enforced or compulsory 
integration of the races therein contrary to the 
wishes of any child enrolled therein, or of his 


or her parent or parents, lawful guardian or 
other custodian. 


§ 5. If after investigation, the Governor con- 
cludes that such school cannot be reopened, 
under the conditions provided for in § 4 of 
this act, he is given authority to reorganize the 
school, its personnel, curriculum and facilities, 
and make such other changes therein as in his 
discretion may be necessary and desirable and 
needed to effect a reopening of such school and, 
in such reorganization and in making assign- 
ment of pupils to such school, or in making re- 
assignments to the school or schools in which they 
were formerly enrolled if he deems it necessary to 
preserve the peace and tranquility of the com- 
munity or in making assignments of pupils to 
other available schools, he shall give due con- 
sideration to the laws of the Commonwealth 
relative to assignment and enrollment of pupils 
and due consideration to the individual safety, 
needs and welfare of the child or children in- 
volved and the safety, welfare and best interest 
of other children attending the school and the 
welfare and safety of the community, the avail- 
ability of facilities, the health and aptitude of 
such child, the availability of transportation, and 
all other relevant factors, and their effect on 
such child and other children attending said 
school and on the welfare and best interest of 
the administration of the school or schools in- 
volved, which assignment and enrollment shall 
remain in effect for the remainder of the current 
school session unless otherwise ordered or au- 
thorized by the Governor; provided, however, 
no school which has been closed, as aforesaid, 
shall be reopened, or reorganized and reopened, 
by the Governor, unless and until he finds and 
issues an executive order that such school can 
be reopened or reorganized and reopened in 
accordance with the provisions of § 4 above. 


§ 6. If after investigation, the Governor con- 
cludes that such school cannot be reopened, or 
cannot be reorganized and reopened, he is au- 
thorized to assign the children in such school to 
any available public schools where such an as- 


:signment is practicable and to the best interest 


of the children involved, and to the public sys- 
tem of the political subdivision concerned, tak- 
ing into consideration the factors aforesaid; and 
the Governor is further authorized to make 
available other facilities for the instruction of 
such children, and to reassign the teachers in 
such closed school to other public schools in 
the political subdivision in which such closed 
school is located, or to other school or schools 
or other facilities made available for the in- 
struction of such children, as authorized herein. 


§ 7. Whenever any public school shall be 
closed under the circumstances aforesaid and as 
provided in the preceding sections of this act, 
and any child, or children, enrolled in such 
school cannot be reassigned to another public 
school, the Governor and the duly constituted 
authorities of the locality formerly having con- 
trol of such school are authorized to make avail- 
able to such child or children an education or 
tuition grant from funds which would otherwise 
have been available for the operation of the 
school in which he or she was enrolled, or are 
otherwise available for that purpose, the amount 
of such grant to be expended under rules and 
regulations established by law or in the absence 
thereof to be promulgated by the Governor, 
which grants shall be expended by pupils attend- 
ing nonsectarian private schools only, and pro- 
vided, further, however, that the amount of such 
grant authorized and expended shall not exceed 
an amount equal to the quotient derived by divid- 
ing the total amount expended in the elementary 
and secondary school system of the political sub- 
division in which such school is located by the 
enrollment of pupils attending such public 
school system of such political subdivision for 
the year next preceding. 


§ 8. Should the Governor, in carrying out the 
provisions of this act and in providing for the 
education of the children assigned and enrolled 
in any school which is closed hereunder, expend 
an amount in excess of the amount which would 
have been expended by the school board of the 
political subdivision in which such school is 
located, had such school not closed, authority 
is hereby given and the Governor is authorized 


_ to supplement the appropriation available to such 


political subdivision for educational purposes 
by an amount equal to such difference, such 
supplement to be made from funds which may 
be available and upon such conditions as may 
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be decided upon by the fiscal officers of the 
Commonwealth, the State Board of Education 
and the duly constituted authorities of the lo- 
cality involved. 


§ 9. Whenever it is made to appear to the 
Governor that any school which has been closed 
under the conditions aforesaid can be reopened 
and operated in accordance with the provisions 
of § 4 of this act, the Governor is authorized to 
return forthwith the operation, control and main- 
tenance of such school to the local school board 
of the political subdivision in which it is located. 


§ 10. Notwithstanding any other provision 
contained in this act, if after investigation the 
Governor concludes, or, at any time the school 
board or board of supervisors of the county or 
the council of the city in which the closed school 
is located, certifies to the Governor by resolu- 
tion that in it or their opinion such school can- 
not be reopened, or reorganized and reopened, 
in conformity with provisions of this act, the 
Governor shall so proclaim, in which event the 
said school shall again become a part of the 
public school system of the political subdivision 
in which it is located, and such school, elemen- 
tary or secondary, shall along with all other 
schools of its class in the political subdivision in 
which it is located thereby become subject to 
the applicable provisions of the laws of this State. 


§ 11. The Governor is given the power to 
take any and all actions and make such expendi- 
tures as may be necessary to carry into effect 
the provisions of this act and to fulfill the re- 
sponsibilities assumed hereunder for the control 
of certain public schools upon the happening of 
certain contingencies. 


§ 12. The Commonwealth of Virginia assumes 
the contractual obligation of the school board 
of any political subdivision, in which a school 
is closed under this act, with the principal, 
teachers and employees of such closed school, 
and it is directed that the salary, wage or com- 
pensation of such principal, teachers or em- 


RACE RELATIONS LAW REPORTER 


ployees be paid upon authorization of the Gover- 
nor as agreed and provided by the terms of their 
contract with such school board and for the 
time specified in the contract, or so long as such 
principal, teachers and employees are under the 
control of the Governor by virtue of the pro- 
visions of this act; provided, however, nothing 
herein contained shall obligate the Common- 
wealth of Virginia to employ or compensate such 
principal, teachers and other employees beyond 
the expiration date of their contract with such 
school board. 


§ 18. Every action authorized and taken in 
conformity with the provisions of this act shall 
be and is hereby declared to be the act of Gen- 
eral Assembly of Virginia and an act of the Gov- 
ernor of Virginia and an act taken on behalf of 
the sovereign Commonwealth of Virginia, and if 
any suit, action or other legal proceedings be 
instituted relative thereto, the same shall be 
regarded and is hereby declared to be a suit, 
action or proceeding against the Commonwealth 
of Virginia, and the Commonwealth hereby de- 
clines and refuses for the Commonwealth of Vir- 
ginia or the Governor of Virginia to be subject 
to such a suit unless it shall be one brought by 
the Attorney General of Virginia to enforce the 
laws of the Commonwealth. 


2. If any part, section, portion or provision of 
this act or the application thereof to any person 
or circumstance be held invalid by a court of 
final resort, such holding shall not affect any 
part, section, portion, provision or application 
of this act which can be given effect without the 
part, section, portion, provision or application 
so held invalid; and to this end, the parts, sec- 
tions, portions, provisions and applications hereof 
are declared severable. 


8. Any acts or parts of acts in conflict herewith 
are hereby repealed to the extent of such con- 
flict. 


4, An emergency exists and this act is in force 
from its passage. 





EDUCATION 
Public Schools—Virginia 


Chapter 69 of the acts of the 1956 Extra Session of the Virginia General Assembly, approved 
September 29, 1956, provides for the declaration of a state of emergency in any school district 
in which an “efficient system of elementary or secondary public schools” is not operated un- 
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der local authority (an efficient system being defined as one in which no racial integration ex- 
ists). The act provides for the establishment by the General Assembly of an “efficient system 
of elementary and secondary public schools” in any such district when invoked by resolution 
of the local governing body. The administration of such state schools is vested in the “Gov- 
ernor for the General Assembly” but provision is made for non-conflicting administrative func- 
tions to be performed by local school boards and for the general supervision of the State Board 


of Education. 


CHAPTER 69 


An Act to declare an emergency to exist in any 
school division in which an efficient system 
of elementary or secondary public schools 
is not operated under local authority, and in 
such case to invoke the police powers of the 
Commonwealth and the Constitutional 
powers of the General Assembly; to estab- 
lish in every such school district, subject to 
the adoption by the local governing body of 
a resolution declaring the need therefor, an 
efficient system of elementary or secondary 
public schools operated by the Common- 
wealth; to provide that such system be op- 
erated and maintained by the Governor for 
and on behalf of the General Assembly; to 
define “efficient system of elementary public 
schools” and “efficient system of secondary 
public schools”; to provide for the use of 
local school buildings and related facilities of 
certain counties, cities and towns; to provide 
for the purchase of textbooks, supplies and 
equipment, and to permit local school boards 
to provide for the transportation of pupils; 
to provide for the administration of the 
school system hereby established and the 
employment of persons therein; to provide for 
the application of this act to counties, cities 
and towns; to vest in the State Board of Ed- 
ucation the general supervision of such 
schools and to authorize it, subject 
to certain limitations, to make _ rules 
and regulations applicable thereto; to 
provide how proceedings against local school 
boards in matters involving the State estab- 
lished schools may be instituted; to pre- 
scribe the effect of certain proceedings 
brought against local school boards and the 
members thereof; to provide the circum- 
tances under which pupils may be admitted 


to the State schools; to provide for the em- ~ 


ployment and assignment of teachers and 
other personnel; to prescribe the provisions 
of Title 22 of the Code of Virginia which 
shall apply to the State established and 


maintained schools; to provide the method 
for admission to the State established schools 
and the terms and conditions thereof. 


Be it enacted by the General Assembly of 
Virginia: 

§ 1. Whenever in any school division an 
efficient system of elementary or secondary pub- 
lic schools as herein defined is not operated 
under local authority, an emergency hereby is 
declared to exist. In such case the police powers 
of the Commonwealth and the Constitutional 
powers of the General Assembly hereby are in- 
voked. In every school division in which such 
emergency shall exist there is hereby established 
by the General Assembly an efficient system of 
elementary or secondary public schools to be 
operated by the Commonwealth; provided, the 
local governing body adopts a resolution reciting 
the existence of such emergency and declaring 
the need for such State operated public school 
system, in which case all of the provisions of 
this act shall apply. 

A copy of such resolution, properly certified, 
shall be sent to, and kept by, the Keeper of the 
Rolls of the State. Upon receipt of such resolu- 
tion it shall be the duty of the Keeper of the 
Rolls to forward a true copy thereof to the Gov- 
ernor, who shall thereupon, for and on behalf 
of the General Assembly, operate and maintain 
an efficient system of elementary or secondary 
schools in such school division pursuant to the 
provisions of this act. 

Whenever in such school division an efficient 
system of elementary or secondary public schools 
as herein defined again shall be established and 
operated under local authority and the State 
Board of Education shall have certified such 
fact to the Keeper of the Rolls of the State such 
emergency shall cease to exist and the pro- 
visions of this act shall cease to apply to such 
school district. 

The Keeper of the Rolls forthwith shall for- 
ward a true copy of such certificate to the Gov- 
ernor. 
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§ 2. As used in this act an efficient system of 
elementary public schools, hereinafter referred 
to as elementary schools, means and shall be 
only that system within each county, city or 
town in which no elementary school consists of 
a student body in which white and colored chil- 
dren are taught. 

An efficient system of secondary public 
schools, hereinafter referred to as secondary 
schools, means and shall be only that system 
within each county, city or town in which no 
secondary school consists of a student body in 
which white and colored children are taught. 


§ 3. The provisions of this act shall be con- 
trolling over all other provisions of law in con- 
flict therewith. In any case in which any other 
provision of law is not in conflict with a pro- 
vision of this act such other statute shall apply 


as to the system of public free schools hereby 
established. 


§ 4. The system of schools established by the 
State shall use and be housed in the unused 
school buildings and related facilities now or 
hereafter owned, construcied, and maintained 
by the school boards of the several counties, 
cities, and towns if such towns constitute sep- 
arate school districts. The provisions of law 
applicable to the purchase of textbooks, supplies 
and equipment by local school boards shall re- 
main in force and it shall be the duty of such 
local school boards to supply same in accordance 
with law to the pupils attending the schools 
established and maintained by the State. The 
local school boards may provide transportation 
to pupils attending such schools. 


§ 5. The State established public free school 
system shall be administered by the Governor 
for the General Assembly. Local school boards 
shall have such administration of such schools 
as will not conflict with this act or rules and 
regulations of the State Board of Education. 


§ 6. The general supervision of the State 
established school system is vested in the State 
Board of Education which is authorized to make 
regulations for the operation thereof in an 
efficient manner. Provided, however, that ex- 
cept as specifically stated, nothing in this act 
shall be construed as conferring upon the State 
Board the power to determine the educational 
policies of the State in conflict with this act. 
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§ 7. No suit, action, prosecution or proceeding 
shall be brought against a local school board in 
any matter involving the State established 
schools unless the same be instituted by the 
Attorney General. If any local school board or 
member thereof be proceeded against otherwise 
such shall automatically terminate the powers 
of the members and such local school board as 
to any such State schools and the State Board 
of Education shall appoint a trustee to operate 
same until the powers of such local school board 
be reestablished by the General Assembly as to 
such State schools. 


§ 8. The enrollment or placement of pupils 
in and the determination of school attendance 
districts for the State established public schools 
shall be accomplished only by such authority 
and in such manner as now or hereafter may be 
prescribed by law, and the school boards of the 
several counties, cities and towns shall have no 
power to admit or assign pupils except in accord- 
ance therewith. 


§ 9. The local school board, subject to the 
State Board of Education, shall employ teachers 
and assign them to the several schools. Such 
teachers shall be paid from the funds available 
to operate such schools. 


§ 10. The provisions of Title 22 of the Code 
of Virginia and other provisions of law applica- 
ble to the operation of public free schools by 
the school boards of the several school divisions 
shall apply mutatis mutandis to the schools 
established and operated in accordance with the 
provisions of § 1 hereof, except when a different 
requirement is imposed by this act or the State 
Board of Education. 


§ 11. Each county, city, or town, if the same 
be a separate school district, and school district 
in which State established schools are operated 
shall raise from local levies or cash appropria- 
tions an amount equivalent to that required 
under Chapter 716 of the Acts of Assembly of 
1956, as amended, for local maintenance of 
schools and may so raise or appropriate such 
further sums as in their judgment the public 
welfare may require for assisting in the opera- 
tion of the State established schools or, as the 
case may be, a system of elementary free public 
schools or a system of secondary free public 
schools. All such funds shall be paid into the 
State treasury, are hereby made available to 
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the State Board of Education, and shall be ex- 
pended by the State Board of Education in the 
respective counties, and cities and towns which 
paid in such funds. Such expenditures shall be 
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for the support of State established public 
schools in the county, city or town involved and 
for no other purpose. 





EDUCATION 
Public Schools—Virginia 


Chapter 70 of the acts of the 1956 Extra Session of the Virginia General Assembly, approved 
September 29, 1956, enacts a “pupil placement act” to be administered by a Pupil Placement 


Board provided by the act. 


Provision is made for the procedure of the Board and review of 


its decisions. The act provides criteria to guide the Board in the placement of pupils and 
provides that no pupil may transfer to a new school in his area without approval of the Board. 


CHAPTER 70 


An Act to create a Pupil Placement Board and 
confer upon it powers as to enrollment or 
placement of pupils in the public schools 
and determination of school attendance dis- 
tricts, and to provide for administrative pro- 
cedure and remedies for pupils seeking en- 
rollment in a school or a change from one 
school to another school. 


Be it enacted by the General Assembly of 
Virginia: 


§ 1. All power of enrollment or placement of 
pupils in and determination of school attendance 
districts for the public schools in Virginia is here- 
by vested in a Pupil Placement Board as herein- 
after provided for. The local school boards and 
division superintendents are hereby divested 
of all authority now or at any future time to 
determine the school to which any child shall 
be admitted. The Pupil Placement Board is 
hereby empowered to adopt rules and regula- 
tions for such enrollment of pupils as are not 
inconsistent with the provisions hereinafter set 
forth. Such rules and regulations shall not be 
subject to Chapter 1.1 of the Title 9 of the Code 
of Virginia, the short title which is “General 
Administrative Agencies Act”. The Pupil Place- 
ment Board and any of its agents hereinafter 
provided for shall have authority to administer 
oaths to those who appear before said Board 
or any of its agents in connection with the ad- 
ministration of this act. 


§ la. There is hereby created a board to be 
known as the Pupil Placement Board which shall 
consist of three residents of the State appointed 


by the Governor to serve for terms to expire at 
the expiration of the term of the Governor mak- 
ing the appointment. Members of the Board 
shall receive as compensation for their services 
a per diem of twenty dollars for each day ac- 
tually spent in the performance of their duties 
and shall be entitled to reimbursement for their 
necessary expenses incurred in connection there- 
with. 


§ 2. The Pupil Placement Board may desig- 
nate, appoint and employ such agents as it may 
deem desirable and necessary in the administra- 
tion of this act. It may authorize such agents to 
hold the hearings hereinafter provided for and 
take testimony and submit recommendations in 
any and all cases referred to them by said Board. 


§ 2a. For the conduct of, such hearings and to 
facilitate the performance of the duties imposed 
upon it and its agents under this act, the Pupil 
Placement Board is authorized to promulgate 
all such rules and regulations and procedures 
and prescribe such uniform forms as it deems 
appropriate and needful and to require strict 
compliance with the same by all persons con- 
cerned. 


§ 8. The Pupil Placement Board in enrolling 
each pupil in a school in each school district 
shall take into consideration: 


(1) The effect of the enrollment on the wel- 
fare and best interests of such child and all other 
children in said school as well as the effect on 
the efficiency of the operation of said school. 


(2) The health of the child as compared to 
other children in the school. 
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(3) The effect of any disparity between the 
physical and mental ages of any child to be en- 
rolled especially when contrasted with the aver- 
age physcial and mental ages of the group with 
which the child might be placed. 


(4) Availability of facilities. 

(5) The aptitude of the child. 

(6) Availability of transportation. 

(7) The sociological, psychological, and like 


intangible social scientific factors as will prevent, 
as nearly as possible, a condition of socioeco- 
nomic class consciousness among the pupils. 


(8) Such other relevant matters as may be 
pertinent to the efficient operation of the schools 
or indicate a clear and present danger to the 
public peace and tranquility affecting the safety 
or welfare of the citizens of such school district. 


§ 4. After the effective date of this act, each 
school child who has heretofore attended a 
public school and who has not moved from the 
county, city or town in which he resided while 
attending such school shall attend the same 
school which he last attended until graduation 
therefrom unless enrolled, for good cause shown, 
in a different school by the Pupil Placement 
Board. 


§ 5. Any child who desires to enter a public 
school for the first time following the effective 
date of this act, and any child who is graduated 
from one school to another within a school di- 
vision or who transfers to a school division, or 
any child who desires to enter a public school 
after the opening of the session, shall apply to 
the Pupil Placement Board for enrollment in 
such form as it may prescribe, and shall be en- 
rolled in such school as the Board deems proper 
under the provisions of this act. Such application 
shall be made on behalf of the child by his parent, 
guardian or other person having custody of the 
child. 


§ 6. Both parents, if living, or the parent or 
guardian of a pupil in any school in which a child 
is enrolled by action of the Pupil Placement 
Board, if aggrieved by an action of the Board, 
may file with the Board a protest in writing 
within fifteen days after the placement of such 
pupil. Upon receipt of such protest the Board 
shall hold or cause to be held a hearing, with- 
in not more than thirty days, to consider the pro- 
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test and at the hearing shall receive the testimony 
of witnesses and exhibits filed by such parents, 
guardians or other persons, and shall hear such 
other testimony and consider such other exhibits 
as the Board shall deem proper. The Board shall 
consider and decide each individual case separ- 
ately on its merits. The Board shall publish a 
notice once a week for two successive weeks in a 
newspaper of general circulation in the city or 
county wherein the aggrieved party or parties re- 
side. The notice shall contain the name of the ap- 
plicant and the pertinent facts concerning his 
application including the school he seeks to enter 
and the time and place of the hearing. The Board 
shall, within not more than thirty days after the 
hearing, file in writing its decision, enrolling such 
pupil in the school originally designated or in 
such other school as it shall deem proper. The 
written decision of the Board shall set forth the 
findings upon which the decision is based. Any 
parent, guardian or other person having custody 
of any child in the particular school in which a 
child is enrolled by action of the Board shall be 
deemed an interested party and shall have the 
right to intervene in such proceeding in further- 
ance of his interest. 


§ 6a. Any party aggrieved by a decision of 
the Pupil Placement Board under this act, or any 
party defined as an interested party in § 6 may 
obtain a review of such decision by filing an ap- 
plication in writing for a review thereof with the 
Governor within fifteen days after such decision. 
Such application shall be by a petition in writing, 
specifying the decision sought to be reviewed, 
and the actions taken by the Pupil Placement 
Board, together with a statement of the grounds 
on which the petitioner is aggrieved or by reason 
of which he is an interested party. The petitioner 
shall file with his petition a copy of the decision 
of the Pupil Placement Board and a transcript of 
the proceedings before the Pupil Placement 
Board, which shall be furnished to the petitioner 
by the Pupil Placement Board within ten days 
after request therefor upon payment of the costs 
of such transcript by the petitioner. Upon the 
filing of a petition for a review with the Governor, 
the Governor shall set the same for a hearing 
and within fifteen days after the petition has 
been filed with him, he shall file, in writing, his 
decision, enrolling such pupil in the school origin- 
ally designated or in such other school as he shall 
deem proper. The written decisions of the Gov- 
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ernor shall set forth the findings upon which his 
decision is based. 


§ 7. Any party aggrieved by a decision of the 
Governor under this act or any party defined as 
an interested party in § 6 may obtain a review 
of such decision by filing in the clerk’s office of 
the circuit court of the county or corporation 
court of the city in the jurisdiction of 
which such party resides within fifteen days after 
such decision, a petition in writing, specifying 
the decision sought to be reviewed, and the ac- 
tions taken by the Governor, together with a 
statement of the grounds on which the petitioner 
is aggrieved or by reason of which he is an in- 
terested party. The petitioner shall file with his 
petition a copy of the decision of the Governor 
and a transcript of the proceedings before the 
Governor, which shall be furnished to the peti- 
tioner by the Governor within ten days after re- 
quest therefor upon payment of the costs of such 
transcript by the petitioner. 


§ 7a. Any interested party, as defined in § 6 
may, by petition, intervene for the purpose of 
making known and supporting his interest, in any 
proceeding for review of the Pupil Placement 
Board's decision instituted by an aggrieved party 
or by another interested party; and the court 
having jurisdiction of such review proceedings 
shall hear the evidence of as many interested 
parties, as defined in § 6, in any such review pro- 
ceeding, as in its discretion it may deem proper, 
whether or not such interested parties shall 
have petitioned for such review or petitioned to 
intervene therein. 


§ 8. Upon the filing of the petition the clerk 
of the court shall forthwith notify the Pupil 
Placement Board, requiring it to answer the state- 
ments contained in the application within twenty- 
one days, but failure to do so shall not be taken 
as an admission of the truth of the facts and 
allegations set forth therein. The clerk of the 
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court shall publish a notice of the filing of such 
application once a week for two successive weeks 
in a newspaper of general circulation in the 
county or city for which the court sits and shall, 
in addition, post the same at the door of the 
courthouse. The notice shall contain the name of 
the applicant and the pertinent facts concerning 
his application including the school he seeks to 
enter, and shall set forth the time and place for 
the hearing. The proceedings shall be matured 
for hearing upon expiration of twenty-one 
days from the issuance of the notice to the Pupil 
Placement Board by the clerk of the court and 
heard and determined by the judge of such 
court, either in term or vacation. 


§9. The findings of fact of the Pupil Place- 
ment Board shall be considered final, if supported 
by substantial evidence on the record. 


§10. From the final order of the court an ap- 
peal may be taken by the aggrieved party or 
any interested party, as defined in § 6, to the 
Supreme Court of Appeals as an appeal of right, 
in the same manner as appeals of right are taken 
from the State Corporation Commission. 


§ 10a. An injunction proceeding may be 
brought in any State court of competent jurisdic- 
tion by the Commonwealth, or by any interested 
party as defined in § 6, for the purpose of re- 
straining the performance of any act, or any in- 
tended or threatened act, which may be in 
evasion of, in disregard of, or at variance with, 
any of the foregoing provisions. 


§ 11. Neither the Pupil Placement Board nor 
its agents shall be answerable to a charge of 
libel, slander or insulting words, whether crimi- 
nal or civil, by reason of any finding or statement 
contained in the written findings of fact or de- 
cisions or by reason of any written or oral state- 
ment made during the proceedings or delibera- 
tions. 
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Chapter 71 of the acts of the 1956 Extra Session of the Virginia General Assembly, approved 


September 29, 1956, makes amendments to the biennium appropriation act. 


Among the 


amendments made are those to Item 133, providing funds for supervision of instruction; to 
Item 134, providing funds for teacher salaries; to Item 137, providing funds for teacher salary 
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equalization; to Item 138, providing minimum state funds for public schools; and to Item 143, 
providing funds for pupil transportation. Each of the amendments limits the application of 
the funds provided to “efficient elementary and secondary schools.” An “efficient elementary 
or secondary school” is defined as one in which there is no racial integration of pupils. Follow- 
ing Item 143, the following statement of policy and definitions are included in the act: 


ee 8 


The General Assembly declares, finds and es- 
tablishes as a fact that the mixing of white and 
colored children in any elementary or secondary 
public school within any county, city or town of 
the Commonwealth constitutes a clear and pres- 
ent danger affecting and endangering the health 
and welfare of the children and citizens residing 
in such county, city or town, and that no efficient 
system of elementary and secondary public 
schools can be maintained in any county, city 
or town in which white and colored children are 
taught in any such school located therein. 

An efficient system of elementary public 
schools means and shall be only that system 
within each county, city or town in which no 
elementary school consists of a student body in 
which white and colored children are taught. 


An efficient system of secondary public schools 
means and shall be only that system within each 
county, city or town in which no secondary 
school consists of a student body in which white 
and colored children are taught. 

The General Assembly, for the purpose of pro- 
tecting the health and welfare of the people and 
in order to preserve and maintain an efficient 
system of public elementary and secondary 
schools, hereby declares and establishes it to be 
the policy of this Commonwealth that no pub- 
lic elementary or secondary schools in which 
white and colored children are mixed and taught 
shall be entitled to or shall receive any funds 
from the State Treasury for their operation, and, 
to that end, forbids and prohibits the expendi- 
ture of any part of the funds appropriated by 
Items 133, 184, 187, 188 and 148 of this section 
for the establishment and maintenance of any 
system of public elementary or secondary 
schools, which is not efficient. The appropriations 
made by Items 133, 134, 137, 138 and 143 of this 
section shall be deemed to be appropriated separ- 
ately to the counties and cities and the funds 
made available and apportioned to the counties 
and cities severally and separately by the Depart- 
ment of Education and the State Board of Educa- 
tion shall be separately subject to the limitations 
imposed in this section for their use, which limi- 


tations and a strict observance thereof shall be a 
condition precedent to their use. 


For the purposes of this section and all other 
applicable laws, the public schools of the coun- 
ties, cities and towns shall consist of two separate 
classes, namely, elementary and _ secondary 
schools. 

Notwithstanding any other provisions of this 
Chapter or the provisions of any other law, 
whenever the student body in any elementary 
or secondary public school shall consist of both 
white and colored children, the Department of 
Education, the State Board of Education, the 
State Comptroller, the State Treasurer, local 
school board, local treasurer, and any officer of 
the State or of any county or city who has power 
to distribute or expend any of the funds appro- 
priated by Items 133, 134, 137, 138 and 143, each 
severally and collectively, are directed and com- 
manded to refrain immediately from paying, 
allocating, transferring or in any manner mak- 
ing available to any county, city or town in 
which such school is located any part of the 
funds appropriated in Items 133, 134, 137, 188 
and 148 for the maintenance of any public school 
of the class of the school in which white and 
colored children are taught. Whenever it is 
made to appear to the Governor, and he so 
certifies to the Department of Education, that 
all such schools of such class within any such 
county, city or town can be maintained and oper- 
ated without white and colored children being 
mixed or taught therein, the funds appropriated 
in Items 133, 134, 187, 138 and 148 to such county 
or city shall be made available, subject to the 
limitations contained herein and only for such 
period of time as it is made to appear to the 
Governor that there is no school of that class 
being operated in such county, city or town, 
in which white and colored children are mixed 
and taught, provided that all the limitations 
herein contained shall again be effective imme- 
diately whenever it appears that any children 
are being mixed and taught in any public school 
af the class involved. 

It is provided that the limitations herein set 
forth shall not prohibit the release and distribu- 
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tion of the funds apportioned and allocated, or 
any unexpended part thereof, ‘to which any 
county, city or town would otherwise be en- 
titled, to such county, city or town, for the pay- 
ment of salaries and wages of unemployed 
teachers in State aid teaching positions, and 
other public school employees, who are under 
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contract and for educational purposes which 
may be expended in furtherance of elementary 
and secondary education of Virginia students in 
nonsectarian private schools, as may be pro- 
vided by law. 

= = = 





EMPLOYMENT 


Fair Employment Practices—Maryland 


On April 18, 1956, the Mayor and City Council of Baltimore, Maryland, adopted Ordinance 
No. 379. That ordinance, in part, establishes the Baltimore Equal Employment Opportunity 
Commission and prohibits certain designated “unfair employment practices” including dis- 
criminatior in employment on the basis of race, color or religion. 


ORDINANCE 
No. 379 


An ordinance to recodify Article 19A of the 
Baltimore City Code (1927 Edition), title 
“Human Relations”, as said Article was or- 
dained by Ordinance No. 22, approved July 
12, 1951, and amended by Ordinance No. 
272, approved April 21, 1952, said Article 
henceforth to be known as Article 14A of 
the Baltimore City Code (1950 Edition), 
recodifying said Article 19A of the 1927 
Code, in order to place it in its correct se- 
quence in the 1950 Code; and to add seven 
(7) new sections to said Article 14A, to 
be known as Sections 8-14, inclusive, to 
follow immediately after Section 7 thereof 
and to be under the new subtitle “Baltimore 
Equal Employment Opportunity Commis- 
sion”, prohibiting discrimination in employ- 
ment because of race, color, religion, na- 
tional origin or ancestry by employers, em- 
ployment agencies, labor organizations and 
others, providing for the creation of the 
Baltimore Equal Employment Opportunity 
Commission, prescribing the duties and 
powers of the said Commission, and relat- 
ing generally to discrimination in employ- 
ment because of race, color, religion, na- 
tional origin or ancestry. 


Section 1. Be it ordained by the Mayor and 
City Council of Baltimore, That Article 19A of 
the Baltimore City Code (1927 Edition), title 
“Human Relations”, as said Article was ordained 
by Ordinance No. 22, Approved July 12, 1951, 


and amended by Ordinance No. 272, approved 
April 21, 1952, be and the same is hereby re- 
codified, to be known henceforth as Article 14A 
of the Baltimore City Code (1950 Edition). 


Sec. 2. And be it further ordained, That seven 
(7) new sections be and they are hereby added 
to said Article 14A, to be known as Sections 8-14, 
inclusive, to follow immediately after Section 7 
thereof and to be under the new sub-title, “Balti- 
more Equal Employment Opportunity Commis- 
sion”, and to read as follows: 


8. Declaration of Policy. The Mayor and City 
Council of Baltimore finds that the population 
of this city is composed of peoples of many 
diverse racial, religious and other ethnic groups. 
The practice of discrimination in employment 
against members of these groups and the con- 
sequent failure to utilize the productive ca- 
pacities of individuals to their fullest extent 
deprives large segments of the population of 
this city of earnings necessary to maintain decent 
standards of living, necessitates their resort to 
public relief and intensifies racial, religious and 
ethnic intolerance thereby resulting in grave 
injury to the public health and welfare. It is 
hereby declared to be the public policy of this 
city to foster the employment of all persons in 
accordance with their fullest capacities, regard- 
less of their race, color, religion, ancestry or 


- national origin. 


9. Definitions. The term “person”, as used in 
this ordinance, shall include an individual, part- 
nership, corporation, union or association, includ- 
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ing those acting in a fiduciary or representive 
capacity, whether appointed by a court or other- 
wise. Whenever used in any clause prescribing 
and imposing a penalty, the term “person”, as ap- 
plied to partnerships, unions or associations, 
shall mean the partners or members thereof and 
as applied to corporations, the officers thereof. 
The singular shall include the plural and the 
masculine shall include the feminine and neuter. 

The term “employer”, as used in this ordinance 
shall include every person, as hereinabove de- 
fined, who employs five or more employees, ex- 
clusive of parents, spouse or children of such 
person. The term, however, shall not include 
fraternal, sectarian, charitable, religious or pri- 
vate educational organizations, but shall include 
any governmental unit, agency or employee as 
to which the City has the power to legislate. 

The term “labor organization” shall include 
any organization which exists for the purpose, 
in whole or in part, of collective bargaining or 
of dealing with employers concerning grievances, 
terms or conditions of employment or of other 
mutual aid or protection in relation to employ- 
ment. 

The term “employment agency” shall include 
every person, as hereinabove defined, regularly 
undertaking in this City, with or without com- 
pensation, to procure opportunities to work or to 
procure, recruit, refer, or place employees. 

The term “employment” shall not include the 
employment of individuals as domestic servants 
nor the employment of individuals to serve in 
personal and confidential positions. 

The term “Commission” means the Baltimore 
Equal Employment Opportunity Commission 
created herein. 


10. Unfair Employment Practices Prohibited. 
Except when the Commission shall have certified 
that a particular occupation or position reason- 
ably requires the employment of a person or 
persons of a particular race, color, religion, na- 
tional origin or ancestry and that such qualifica- 
tion is not adopted as a means of circumventing 
the purpose of this ordinance, it shall be an un- 
lawful employment practice: 

(a) For any employer, because of the race, 
color, religion, national origin or ancestry of any 
individual, to refuse to hire, or otherwise to dis- 
criminate against him with respect to hire, 
tenure, promotion, terms, conditions or privileges 
of employment or any matter directly or in- 
directly related to employment. 


RACE RELATIONS LAW REPORTER 


(b) For any employer, employment agency 
or labor organization to establish, announce or 
follow a policy of denying or limiting through a 
quota system or otherwise, employment or mem- 
bership opportunities to any group or individual 
because of race, color, religion, national origin 
or ancestry. 

(c) For any employer, employment agency 
or labor organization prior to employment or ad- 
mission to membership to: 


1. Make any inquiry concerning, or record, 
the race, color, religion, national origin or an- 
cestry of any applicant for employment or mem- 
bership. 


2. Use any form of application for employ- 
ment of personnel or membership blank con- 
taining questions or entries regarding race, color, 
religion, national origin or ancestry. 


3. Cause to be printed, published or circulated 
any notice or advertisement relating to employ- 
ment or membership indicating any preference, 
limitation, specification or discrimination, based 
upon race, color, religion, national origin or an- 
cestry. 

(d) For any employment agency to fail or 
refuse to classify properly, refer for employment 
or otherwise discriminate against any individual 
because of his race, color, religion, national 
origin or ancestry. 

(e) For any labor organization to discrimi- 
nate against any individual or to limit, segregate 
or classify its membership in any way which 
would deprive or tend to deprive such individual 
of employment opportunities or would limit his 
employment opportunities or otherwise adverse- 
ly affect his status as an employee or as an 
applicant for employment or would affect ad- 
versely his wages, hours or employment con- 
ditions, because of such individual's race, 
religion, color, national origin or ancestry. 

(f) For any employer, employment agency or 
labor organization to penalize or discriminate 
in any manner against any individual because he 
has opposed any practice forbidden by this ordi- 
nance or because he has made a charge, testified 
or assisted in any manner in any investigation, 
proceeding or hearing thereunder. 

(g) For any person to aid, abet, incite, com- 
pel or coerce the doing of any act declared 
herein to be an unfair employment practice 
or to obstruct or prevent any person from com- 
plying with the provisions of this ordinance or 
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any order issued thereunder or to attempt direct- 
ly or indirectly to commit any act declared by 
this ordinance to be an unfair employment prac- 
tice. 

(h) It is specifically provided, that if the 
provisions of this ordinance are not otherwise 
violated, it shall not be an unfair employment 
practice for any employer to select for employ- 
ment or employ any person who possesses quali- 
fications, training or experience which best 
adapts him for the welfare and interest of such 
employer's business or profession. 


11. Equal Employment Opportunity Com- 
mission. 

(a) There is hereby established the Baltimore 
Equal Employment Opportunity Commission 
which shall consist of nine members who shall 
be appointed by the Mayor subject to approval 
by the City Council. Any five members of the 
Commission shall constitute a quorum. They 
shall serve without compensation but shall be 
reimbursed for all expenses necessarily incurred. 
Each member of the Commission shall serve for 
a period of three years and until his successor 
is duly appointed and qualified, except that in 
the case of those first appointed the terms shall 
be staggered as follows: three to serve for one 
year; three to serve for two years; and three to 
serve for three years. The members of the Com- 
mission shall annually elect a chairman from 
among the members of the Commission and 
shall appoint a secretary. 

(b) The Commission shall appoint such per- 
sonnel at such compensation as may from time 
to time be authorized by the Mayor and City 
Council. 


12. Duties of the Commission. The Commis- 
sion is authorized to and shall: 

(a) Formulate and carry cut a comprehensive 
educational program designed to eliminate and 
prevent prejudice and discrimination based upon 
race, color, religion, national origin or ancestry. 

(b) Receive and investigate and seek to ad- 
just all complaints of unfair employment prac- 
tices forbidden by this ordinance, but no com- 
plaint shall be received unless made to the com- 
mission within thirty days of such alleged unfair 
practice. 

(c) Make and publish, after a public hearing, 
appropriate findings as a result of its investiga- 
tions. 

(d) From time to time but not less than once 
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a year, render to the Mayor and Council a writ- 
ten report of its activities and recommendations. 

(e) Adopt such rules and regulations as may 
be necessary to carry out the functions of the 
commission and effectuate the purposes and pro- 
visions of this ordinance. 

(f) Consult with such advisory agencies and 
conciliation councils as will aid in effectuating 
the purposes of this ordinance. 


13. Investigations, Hearings and Enforcement. 

(a) Any person claiming to be aggrieved by 
an alleged unlawful employment practice may 
file with the Commission a verified charge in 
writing which shall state the name and address 
of the employer, labor organization or employ- 
ment agency or other person (hereinafter re- 
ferred to as the respondent) alleged to have 
committed the unlawful employment practice 
complained of and shall set forth the particulars 
thereof and such other informtion as may be 
required by the Commission. 

(b) The Commission upon its own initiative 
may in like manner file such charges. 

(c) Any employer whose employees or some 
of them refuse to comply with the provisions of 
this ordinance may file with the Commission a 
verified charge asking for its assistance by con- 
ciliation or other remedial action. 

(d) After the filing of any charge or whenever 
the Commission has reason to believe that an 
unfair employment practice has been committed, 
the chairman of the Commission shall designate 
one or more of the Commissioners to make, with 
the assistance of the Commission’s staff, a prompt 
investigation thereof. 

(e) If such Commissioner shall determine 
after such investigation that no probable cause 
exists to credit the allegations of the charge, the 
Commission shall, within ten days from the date 
of such determination, cause to be issued and 
served upon the complainant and the respondent 
written notice of such determination. If such 
Commissioner shall determine after such in- 
vestigation that probable cause does exist for 
crediting the allegations of the charge, he shall 
immediately endeavor to eliminate the unlawful 
employment practice complained of by confer: 
ence, concilation and persuasion. The members 


. of the Commission and its staff shall not disclose 


what has transpired during the course of such 
endeavors, and while the mediation and con- 
ciliation efforts under this subsection (e) are 
being pursued no publicity whatsoever shall be 
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given to such negotiations or to the fact that a 
complaint has been filed. 

(£) In case of failure to eliminate such unfair 
employment practice, the Commission shall have 
the power to issue and cause to be served upon 
the respondent a formal complaint requiring said 
respondent to answer to such complaint at a 
public hearing before the Commission at a place 
therein fixed to be held not less than ten days 
after the service of said complaint. 


(g) The respondent shall have the right to 
file an answer to the complaint and to appear 
at such hearing in person or by attorney or other- 
wise to examine and cross-examine witnesses. 
If, upon all the evidence given, the Commission 
shall determine that the respondent has engaged 
or is engaging in any unfair employment prac- 
tices, the Commission shall state its findings of 
fact and shall issue and cause to be served on 
such respondent an order requiring such re- 
spondent to cease and desist from such unfair 
employment practices, and to take such affirma- 
tive action as will effectuate the policies of this 
ordinance. 


(h) Whenever the Commission finds that any 
officer, agent or employee of this city or any 
contractor or subcontractor doing work for this 
city has engaged in any unfair employment prac- 
tice, it shall recommend appropriate action to 
the Mayor. 

(i) Any employer, employment agency or 
labor organization accused of violating or having 
violated the provisions of this Ordinance shall 
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have the right to appeal to the Commission for 
a review of the alleged violation and for a fact 
finding determination thereon. Should the Com- 
mission determine that the alleged violation is 
unfounded, the Commission with the consent of 
the complaining employer, employment agency 
or labor organization may make a public declara- 
tion of such findings. 


14. Severability. The provisions of this ordi- 
nance are severable, and if any provision, sen- 
tence, clause, section or part thereof shall be 
held illegal, invalid or unconstitutional or in- 
applicable to any person or circumstance such 
illegality, invalidity, unconstitutionality or in- 
applicability shall not affect or impair any of 
the remaining provisions, sentences, clauses, 
sections or parts of the ordinance or their appli- 
cation to other persons or circumstances. It is 
hereby declared to be the legislative intent that 
this ordinance would have been adopted if such 
illegal, invalid or unconstitutional provision, 
sentence, clause, section or part had not been 
included therein and if the person or circum- 
stances to which the ordinance or any part 
thereof is inapplicable had been specifically 
exempted therefrom. 


Sec. 8. And be it further ordained, That this 
ordinance shall take effect ninety days after its 
passage. 

Approved April 18, 1956. 
THOMAS D’ALESANDRO, JR. 
Mayor 





CONSTITUTIONAL LAW 


Interposition and Nullification—Arkansas 


Two initiative petitions were submitted to the voters of Arkansas at the general election on 
November 6, 1956, which contained resolutions of interposition. One such initiative petition 
was printed at 1 Race Rel. L. Rep. 591. Unofficial returns from the general election indicate 
that as of November 16, 1956, that petition was adopted by a vote (incomplete) of 166,000 to 
104,000. The other petition was proposed as Constitutional Amendment No. 47. Unofficial 
returns as of November 16, 1956, indicate that that petition was also adopted by a vote (in- 
complete) of 157,000 to 122,000. The proposed Constitutional Amendment No. 47 adopted 


by initiative petition follows: 








LEGISLATURES 


PROPOSED CONSTITUTIONAL 


AMENDMENT 
NUMBER 47 
(By Petition) 


AN AMENDMENT REQUIRING THE GENERAL AS- 
SEMBLY TO OPPOSE IN EVERY CONSTITUTIONAL 
MANNER, INCLUDING INTERPOSITION AND NULLIFI- 
CATION, ALL DELIBERATE, PALPABLE AND DANGEROUS 
INVASIONS OR ENCROACHMENTS UPON RIGHTS AND 
POWERS BELONGING TO THE STATES AND THE PEO- 
PLE THEREOF BY THE GOVERNMENT OF THE UNITED 
STATES OR BY ANY OTHER NATION OR GROUP OF 
NATIONS ACTING UNDER APPARENT AUTHORITY OF 
THE UNITED STATES GOVERNMENT. 

A PROPOSED CONSTITUTIONAL AMENDMENT RE- 
QUIRING THE GENERAL ASSEMBLY TO OPPOSE IN 
EVERY CONSTITUTIONAL MANNER INCLUDING INTER- 
POSITION AND NULLIFICATION ALL DELIBERATE, 
PALPABLE AND DANGEROUS INVASIONS OR EN- 
CROACHMENTS UPON THE RIGHTS AND POWERS 
BELONGING TO THE STATES AND THE PEOPLE THERE- 
OF BY THE GOVERNMENT OF THE UNITED STATES 
OR OF ANY OF THE DEPARTMENTS THEREOF OR BY 
ANY NATION OR FEDERATION OF NATIONS ACTING 
UPON APPARENT AUTHORITY GRANTEC THEM BY THE 
GOVERNMENT OF THE UNITED STATES; TO PROVIDE 
THAT SUCH OPPOSITION SHALL CONTINUE UNTIL 
SUCH INVASION OR ENCROACHMENT SHALL HAVE 
ABATED OR RECTIFIED OR BE ADOPTED AS AN 
AMENDMENT TO THE CONSTITUTION OF THE UNITED 
STATES; TO PROVIDE THAT THE GENERAL ASSEMBLY 
SHALL PROVIDE BY LAW FOR THE ENFORCEMENT OF 
THIS AMENDMENT; TO REQUIRE THE GENERAL As- 
SEMBLY TO EXERCISE THE POLICE POWERS OF THE 
STATE TO REGULATE HEALTH, MORALS, EDUCATION, 
MARRIAGE, GOOD ORDER AND TO INSURE THE DO- 
MESTIC TRANQUILITY; TO PROVIDE THAT NO OFFI- 
CIAL OF THE STATE OR OF ANY OF ITS POLITICAL 
SUBDIVISIONS SHALL BE IMMUNE FROM ANY PENAL 
LAWS THE GENERAL ASSEMBLY SHALL PROVIDE FOR 
VIOLATING THE PROVISIONS OF THIS AMENDMENT 
AND IN ADDITION OFFICIALS SHALL FORFEIT THEIR 
OFFICES; AND TO REPEAL ANY PROVISION OF THE 
CONSTITUTION IN CONFLICT WITH THIS AMEND- 
MENT. 

BE IT ORDAINED BY THE PEOPLE OF THE STATE 
OF ARKANSAS THAT THE FOLLOWING BE ADOPTED 
AS AN AMENDMENT TO THE CONSTITUTION: 


SECTION 1. From and after the Adoption — 


of this Amendment, the General Assembly of 
the State of Arkansas shall take appropriate ac- 
tion and pass laws opposing in every Constitu- 


1117 


tional manner the Un-Constitutional desegrega- 
tion decisions of May 17, 1954 and May 31, 1955 
of the United States Supreme Court, including 
interposing the sovereignty of the State of Ar- 
kansas to the end of nullification of these and all 
deliberate, palpable and dangerous invasions of 
or encroachments upon rights and powers not 
delegated to the United States nor prohibited to 
the States by the Constitution of the United 
States and Amendments thereto, and those rights 
and powers reserved to the States and to the 
People thereof by any department, commission, 
officer, or employee of such department or com- 
mission of the Government of the United States, 
or of any government of any Nation or Federa- 
tion of Nations acting upon the apparent au- 
thority granted them by or assumed by them 
from the Government of the United States. Said 
opposition shall continue steadfast until such 
time as such Un-Constitutional invasions or en- 
croachments shall have abated or shall have 
been rectified, or the same shall be transformed 
into an Amendment to the Constitution of the 
United States and adopted by action of three- 
fourths of the States as provided therein. 
SECTION 2. The General Assembly shall 
enact laws to insure the administration and en- 
forcement of the spirit and letter of this Amend- 
ment; and shall appropriate adequate funds to 
effect the same, including a proportionate share 
of such expenses as may be necessary for the 
maintenance of regional committees created 
among the States for the preservation of rights 
belonging to the states and the people thereof. 


SECTION 3. The General Assembly shall en- 
act such laws under the Police Powers reserved 
to the States as may be necessary to regulate 
health, morals, education, marriage, good order 
and to insure the domestic tranquility of the 
citizens of the State of Arkansas. 

SECTION 4. No public official or employee 
of the State of Arkansas or of any political sub- 
division thereof shall have immunity from arrest, 
prosecution and trial for the vivlation of such 
penal laws as the General Assembly shall provide 
for the willful failure and refusal to carry out 
the clear mandates of this Amendment; and in 
addition to the penalties provided for by the 
General Assembly, shall automatically forfeit his 
or her office. 

SECTION 5. All parts of the Constitution of 
the State of Arkansas in conflict with the Amend- 
ment be, and the same are, hereby repealed. 
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PROPERTY RESTRICTIONS 


Alien Land Laws—California 


At the regular election of November 6, 1956, the California ballot contained Proposition 13 
which proposed to repeal the California Alien Land Law (Alien Property Initiative Act of 
1920, Act 261, Deering’s California Code, General Laws, Uncodified). This act had previously 
been declared unconstitutional by the California Supreme Court in Fujii v. State, 38 Cal. 2d 
718, 242 P.2d 617 (1952). Unofficial returns from the California election indicate that the 
proposition to repeal the act was adopted. The proposition follows: 


13—REPEALING ALIEN LAND LAW. 
Repeal of Initiative Act, Submitted by Leg- 
islature. Repeals inoperative law of 1920 


This repeal shall not operate to affect any 
action or proceeding in any court that is 
pending on the effective date of this act. 


which formerly denied aliens ineligible to 
citizenship the right to hold real estate in 
California. 

Tt See < 


Proposed Law 


Funds appropriated by Section 16 of the 
act shall remain available for expenditure 
in payment of any judgment against the 
State in any such action or proceeding. 


[The remaining portion of the proposition is 
a printing in “strikeout type” of the act cited 
above. This part is omitted.] 


Section 1. The act cited in the title hereof, 
together with all amendments thereof and 
all acts supplementary thereto, are repealed. 














ADMINISTRATIVE 


EDUCATION 


Public Schools—lllinois 


AGENCIES 


The Superintendent of Public Instruction of Ilinois was asked for an opinion whether ques- 
tionnaires completed by parents or guardians of school children might contain questions as to 
the religious affiliation of the parents or guardian. The opinion was expressed that, because of 
the possibility of the use of such questionnaires in employment recommendations, questions 


as to race, color or creed should be deleted. 


STATE OF ILLINOIS 
SUPERINTENDENT OF PUBLIC 
INSTRUCTION SPRINGFIELD 


September 28, 1956 











Dear Mr : 

I have your letter of recent date with regard to 
the questionnaire which you say was sent out in 
the area to parents of 
children attending the public schools. The first 
paragraph of the questionnaire reads as follows: 








It is the opinion of this office that the language 
contained in this first paragraph make the in- 
quiry as to the church affiliation of the father, 
mother or guardian highly questionable. If the 
information gathered from this questionnaire is 
used for recommendation for a job or further 
education, then it would not be proper to make 
any distinction because of religious affiliation or 
on color grounds. Therefore, the questionnaire 
should probably be altered so as to make no 
reference to race, color or creed. 

A copy of this letter is being sent to the County 
Superintendent of Schools of 
County. You did not indicate the school district 











involved, but merely said it was in “ the 
area.” It might be well to advise 
the County Superintendent of Schools as to the 
district, so that he may take the necessary steps 
to inform the school officials of this opinion. 





“We have new individual folders for each 
child which pass from teacher to teacher as 
the child progresses through school. At the 
end of High School his record is used as a 
recommendation for a job or for further edu- 
cation. These are strictly confidential, being 
kept in files. We need the following informa- 
tion to complete your child’s record:” etc. 





Yours very truly. 
Robert W. Deffenbaugh 
Assistant Legal Adviser 





EDUCATION . 


Public Schools—Tennessee 


On October 29, 1956, the Board of Education of Nashville, Tennessee, adopted by a vote of 
eight to one a plan submitted by its Instruction Committee to begin the abolition of compulsory 
racial segregation in the city public schools. The action by the Board was taken following the 
continuance by a federal district court of a case in which an injunction against racial segrega- 
tion in the public schools was asked. Kelley v. Board of Education of the City of Nashville, 
139 F.Supp. 578, 1 Race Rel. L. Rep. 519 (M.D. Tenn. 1956). The plan adopted by the Board 
calls for the elimination of compulsory segregation in the first grade beginning with the 1957- 
58 school year with a limited right of transfer on the basis of the racial composition of particu- 


1119 








1120 


RACE RELATIONS LAW REPORTER 


lar schools and sets a date for further consideration of the extent and time of additional de- 
segregation. Following the October 29 report, the report filed on August 11, 1955, referred to 


by the Committee, is printed. 


October 29, 1956 


Nashville Board of Education 
Nashville 
Tennessee 


Re: Report of Instruction Committee on 
Abolishing Compulsory Segregation in 
the Public Schools 


Ladies and Gentlemen: 

On June 9, 1955, the Board of Education after 
being advised of the Opinion of the Supreme 
Court of the United States of May 31, 1955, 
referred the subject of “racial discrimination in 
public education” and all matters relating there- 
to to the Instruction Committee of the Board of 
Education, with the request that said Committee 
make an intensive study of the problem in all of 
its various aspects and make subsequent reports 
on its findings. 

Pursuant to the direction of the Board the 
Committee has heretofore made two written re- 
ports reflecting its findings. It is unnecessary now 
to summarize such reports, which are part of the 
records of the Board. 

In the Committee Report filed with this Board 
on August 11, 1955, Item 7 dealt with the sub- 
ject “Determination of the Scope and the Timing 
of Action for the Initial Step to be Taken in 
Desegregating the Schools”. In connection with 
Item 7, the Committee said: 


“This matter will require careful study 
on the part of all concerned, including teach- 
ers, principals and parents. The question 
of taking a small segment of the overall 
problem and learning by doing how to 
handle the overall problem is involved here.” 


Subsequent to the filing of Report No. 2 on 
August 11, 1955, your Committee has continued 
to study the problem. A number of meetings has 
been held by the Committee. Investigation of 
progress or programs of other cities in the matter 
of desegregation has been made. Books and pe- 
riodicals relating to the matter have been ex- 
amined. The Chairman of the Committee, the 
Superintendent and Supervisor of Secondary Ed- 
ucation of the Nashville City Schools sought 
and obtained an extended conference with rep- 
resentatives of two large cities which have ex- 


ecuted plans for desegregation in public schools. 
Representatives of the Instruction Committee 
have attended work shop and other group meet- 
ings to observe or to participate in discussions 
of the issues involved in desegregation. 

The further studies of the Committee have 
convinced its members as to the soundness of 
the suggestion made in Item 7 of its report on 
August 11, 1955, that a portion of the problem 
should be handled first and, based upon the re- 
sults obtained and within the limits of facilities 
available, further plans should be made. The 
segment selected for handling should not be so 
large as to endanger the orderly administration 
of public schools in a system that has been whol- 
ly segregated for many years. At the same time 
such segment should be sufficiently large to be 
a significant and worthwhile first step. After 
careful consideration, the Committee has con- 
cluded that the initial step should involve the 
first grade rather than older students who have 
heretofore been in segregated schools. This 
abolishing of compulsory segregation in the first 
grade will involve an estimated 3200 students. 

As a consequence of its studies and investiga- 
tion, and the exchange of views between its 
members and others invited to meet with the 
Committee, your Instruction Committee now 
feels it is ready to submit a report and recom- 
mendation to the Nashville Board of Education 
dealing with the initial step to be taken. Your 
Committee recommends the adoption by the 
Board of Education of the following resolution: 


BE IT RESOLVED by the Nashville Board 
of Education that the Board approve the 
report of its Instruction Committee on 
abolishing compulsory segregation in the 
public schools. 


BE IT FURTHER RESOLVED that the 
Board of Education now determine and an- 
nounce the following plan as the initial step 
to comply with the decision of the Supreme 
Court of the United States in the case of 
Brown vs. Board of Education, said step to 
be taken as of September 1, 1957: 


PLAN 


1. Compulsory segregation based upon race 
is aholished in Grade One of the elemen- 
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tary schools of the City of Nashville for 
the scholastic year beginning in Septem- 
ber, 1957. 


. A plan of school zoning or districting 
based upon location of school buildings 
and the latest scholastic census without 
reference to race will be established for 
the administration of the first grade and 
of other grades as hereafter desegregated. 


. Every student entering the first grade will 
be permitted to attend the school desig- 
nated for the zone in which he or she re- 
sides, subject to regulations that may be 
necessary in particular instances. 


. Applications for transfer of first grade 
students from the school of their zone to 
another school will be given careful con- 
sideration and will be granted when 
made in writing by parents or guardians 
or those acting in the position of parents 
when good cause therefor is shown and 
when transfer is practicable, consistent 
with sound school administration. 


. The following will be regarded as some 
of the valid conditions to support ap- 
plication for transfer: 


(a) When a white student would 
otherwise be required to attend 
a school previously serving 
colored students only. 


(b) When a colored student would 
otherwise be required to attend 
a school previously — serving 
white students only. 


(c) When a student would other- 
wise be required to attend a 
school where the majority of stu- 
dents in that school or in his or 
her grade are of a different race. 


. The Instruction Committee is directed to 
continue its study of the problem and to 
recommend by December 31, 1957, the 
time of and the number of grades to be 
included in the next step to be taken in 
further abolishing compulsory segrega- 
tion. 
Respectfully submitted, 


INSTRUCTION COMMITTEE 


Neil H. Wright, Chairman 


Mrs. Tom A. Bland 
Elmer Lee Pettit 
Maurice H. Pilsk 


Xi BE! 


Nashville Board of Education 
Nashville, Tennessee 
Ladies and Gentlemen: 


PROGRESS REPORT OF 
THE INSTRUCTION COMMITTEE 
ON DESEGREGATION 


The Board of Education by official action has 
referred to the Instruction Committee of the 
Board the matter of studying the question of 
desegregation in the public schools and other 
matters arising since the Supreme Court's deci- 
sion on this issue. 

Your Committee has gathered information 
from other cities and school districts affected by 
the Supreme Court’s decision and considered the 
problem in its many aspects, keeping in mind at 
all times that the Board must deal justly with 
all concerned; that its course of action must be 
unhurried, yet positive. 

For approximately one hundred years succes- 
sive Boards of Education in the City of Nashville 
have operated a system of public schools for all 
the children of the City. This program was inter- 
rupted during the period of the War Between 
the States but immediately thereafter the opera- 
tion of the schools again got underway. Dur- 
ing this period of time it has been the policy of 
the Nashville Board of Education to operate a 
system of public schools for the city in keeping 
with the provisions of the Constitution of the 
State of Tennessee, of the Statutes of the State 
of Tennessee, and in harmony with the provisions 
of the Charter of the City of Nashville, and with 
the laws of the City. From the time of the 
establishment of the Schools in the City of Nash- 
ville until the present separate facilities and 
separate schools were provided for White and 
Negro children. This course of action was amply 
supported by the Constitution of the State of 
Tennessee and by the Statutes of the State of 
Tennessee. Furthermore, this position was sup- 
ported by opinion of the Supreme Court in the 
case of Plessy vs. Ferguson in 1896. 

Now, on May 17, 1954, the Supreme Court of 
the United States announced that the court had 
reached a unanimous decision holding that the 
protection clause, the Fourteenth Amendment, 
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prohibits the states from maintaining racially 
segregated public schools. 

On May 31, 1955, the Supreme Court issued 
its implementation decision. In this decision the 
court said: “Full implementation of these con- 
stitutional principles may require solution of 
varied local school problems. School authorities 
have the primary responsibility for elucidating, 
assessing, and solving these principles; courts 
will have to consider whether the action of the 
school authorities constitutes good faith imple- 
mentation of the governing constitutional prin- 
ciples.” 

It is manifestly clear that it would not be in 
the interest of the schools to undertake im- 
plementation of the court’s decision during the 
school year 1955-56. There are too many un- 
resolved problems for this course of action to be 
initiated now. Furthermore, it should be pointed 
out that the Supreme Court itself directed the 
various Boards of Education to examine their 
individual local situations before making final 
decisions. The following problems are sugges- 
tive: 
1—Determination of School Boundaries 

This problem requires that a complete census 
of the City be taken and that existing school 
facilities be studied to determine accessi- 
bility and adequacy for a rezoned school sys- 
tem of the City. 


2—Age-Grade Distribution of Pupils 

A careful study of the age-grade distribution 
of pupils will be required. That is to say, in 
a sixth grade school it will be necessary to 
determine how many children of a given age- 
grade category can be adequately taken care 
of and what demands will be made on each 
school. 


3—In Selection and Assignment of Principals 
and Teachers 
The selection and assignment of principals 
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and teachers, under a policy of desegregation, 
constitutes a significant problem within itself. 
The solution of this problem will require ex- 
tensive study. 


4—Athletic Policy 


Another problem on which policy will have 
to be determined is that of operation of an 
athletic program in the public high schools 
and junior high schools after desegregation. 


5—Adaptation of the School Curriculum so as to 
meet the needs of all the children, particularly 
in the High Schools 


This problem will require extensive study. 


6—Orientation of Principals and Teachers with 
Respect to the Issues Involved in a Change in 
Policy from a Segregated to a Desegregated 
School System 


Manifestly serious errors in judgment and 
practice on the part of principals and teach- 
ers might ensue without adequate prepara- 
tion for such a significant change. 


7—Determination of the Scope and the Timing 
of Action for the Initial Step to be taken in 
Desegregating the Schools 


This matter will require careful study on the 
part of all concerned, including teachers, prin- 
cipals and parents. The question of taking a 
small segment of the overall problem and 
learning by doing how to handle the overall 
problem is involved here. 


Respectfully submitted, 


INSTRUCTION COMMITTEE 
Neil H. Wright, Chairman 

Mrs. Tom A. Bland 

Henry Kantor 

Elmer Lee Pettit 
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EDUCATION 
Colleges and Universities—Michigan 


Early in 1952 the Detroit Mayor’s Interracial Committee (now the Commission on Community 
Relations) authorized studies to be made of the participation of minority groups in medical 
and hospital services and facilities in the Detroit area.* In June, 1956, the reports of that 
group, the Medical and Hospital Study Committee, were released. Those reports are in six sec- 
tions; viz., Medical School Training, College Nurse Training, Hospital Nurse Training, Nurs- 
ing Staff Appointments, Medical Staff Appointments, and Hospital Bed Utilization. A seventh 
report, entitled “Summary, Conclusions, and Recommendations” based on the six primary re- 
ports, was also issued. The latter report is reproduced below. 


RACIAL FACTORS IN POLICY AND 
PRACTICE 


MEDICAL SCHOOL TRAINING 
DETROIT AREA MEDICAL SCHOOLS 
SUMMARY AND CONCLUSIONS 


Based on the interview findings and statistics 
supplied by the two Detroit area medical schools, 
the Medical and Hospital Study Committee 
reached the following conclusions with reference 
to racial policies and practices: 


1. Negro students have graduated and are in 
attendance at these schools. 


2. Selection practice shows that in the past 
small numbers of Negro students were ad- 
mitted. For the current year for which facts 
are available, while small numbers of Negro 
students were admitted, relatively small 
numbers applied. While Negro students 


a. The report printed herewith contains the following 
“Digest of Original Agreement Authorizing the 
Study.” 

“The Committee will be recognized as a com- 
mittee under the sponsorship of the Detroit Commis- 
sion on Community Relations. 

“Its assignment will be to survey the field of 
medical training, service, and the facilities for the 
care of the ill. It will assemble and document those 
facts relative to differentials in opportunities for 
training and practice, or in facilities and services 
available to minority groups, particularly Negroes, 
and to prepare a statement of findings and recom- 
mendations for action.* 

“Within the framework of this assignment the 
Committee will be autonomous—it will have com- 
plete freedom to shape its own policies, to define 
the scope and form of the study and the contents 
of its report. 

“It is understood that the report which it submits 
will become public information.” 
® The Study, as planned and carried out, was de- 
voted exclusively to a consideration of the problem 
as it affects Negroes. 


are not excluded as a group, the question 

remains whether racial factors are responsi- 

ble for this small number of Negro students 
actually enrolled. 

a. Residency requirements eliminate all 
non-residents of Michigan, white and 
Negro, in School No. 1, and practically 
all in School No. 2. While this is restric- 
tive so far as non-Michigan white and 
Negro students are concerned, it is not 
a racial factor as such. 

b. The greatest restriction facing any appli- 
cant, white or Negro, is that created by 
the limited class size. To select the 1952- 
53 class at School No. 1, a total of 357 
applications were received and 70 stu- 
dents were admitted; School No. 2 re- 
ceived 592 applications and admitted 203 
students. Because of the limitations in 
the size of each medical school class, 
substantial numbers of applicants fail 
to gain admission at both schools. 

c. Selection of students for admission is 
based on three major standards which 
are used to evaluate and screen out the 
applicants: 

(1) Academic grades and _ required 
course work; 
(2) Score on the Medical College Ad- 
mission Test; 
(3) The oral interview and references. 
The first two standards are objective 
measures of the student’s performance; 
the interview and references provide 
subjective evaluation of the student, his 
interests and his ability. The numbers of 
Negro and white students screened out 
by each of these selection standards were 
not determined in the study. 

d. Using these standards to rate and evalu- 

ate students, School No. 1 reports that 
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the combined scores are ranked from the 
highest to the lowest and, from the top 
scoring students, students are then se- 
lected for the class. School No. 2 does 
not follow this scoring procedure but 
reports that all resident Negro students 
who qualify are accepted for the class. 
In the opinion of the Study Committee, 
final selection of students for admission 
to the medical school involves consider- 
able evaluation and choice among stu- 
dents. 

e. The number of Negro students admitted 
in recent years has fluctuated. In 1952- 
53, one Negro student was admitted at 
School No. 1 and nine Negro students 
were admitted at School No. 2. The fol- 
lowing year, five Negro students were 
admitted at School No. 1, and three 
Negro students were admitted at School 
No. 2. 


3. Selection policy is verbally stated as non- 
discriminatory. Within the limitations of 
this study, which reviewed no individual 
applications, racial restrictions were not 
found in either the statement of policy or in 
the record of practice. This Committee 
does, however, regard the small number of 
Negro students admitted as a problem per 
se, whether the reasons for this be the rela- 
tively small number of Negro students 
entering college or applying to medical 
school, limited financial resources, failure 
to score high enough in the selection proc- 
ess, or racial attitudes as such. 


4. No racial restrictions were found in the 
classroom or hospital training of students 
enrolled in the two medical schools. 


5. While the numbers involved are small, 
Negro graduates of medical schools are 
found in the internship and residency pro- 
grams under medical school control. Negro 
physicians also are included on the staff of 
the university-controlled, teaching hospitals, 
and in graduate and refresher education 
courses in the medical schools. 


RECOMMENDATIONS 


In order to assess these findings and conclu- 
sions, the Medical and Hospital Study Com- 
mittee has set down the following principles to 


guide its thinking: 
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This Community has a large stake in the health 
and strength of its medical resources. This is a 
matter equally of interest to the community, to 
educators, and to the medical profession. 

The Study Committee recognizes that outside 
control over curriculum or administration of any 
medical school or even the admission of appli- 
cants is not desirable, but the public interest 
rests in the right to review at any time the poli- 
cies and practices under which the schools 
operate. 

This Medical and Hospital Study Committee 
endorses uniform, non-racial standards in the 
selection and training of the best qualified candi- 
dates for medical school. Proper safeguards for 
the impartial application of these standards are 
essential to protect the rights of any applicant 
regardless of race. 

This Committee likewise endorses the goal of 
a single, high non-racial standard of medical 
services to the Community. The medical schools 
make a contribution to this goal through the edu- 
cational and training programs administered by 
the medical school when these opportunities are 
extended without regard to race. 


The Committee makes the following recom- 
mendation to the community: 


1. In view of the small number of Negroes 
studying medicine in Michigan, this Com- 
mittee urges that the community make spe- 
cial effort to discover, to encourage, and to 
assist more properly fitted Negro young 
people to adequately prepare for the study 
of medicine. 


The Committee makes the following specific 
recommendations to the medical schools: 


1, That the medical school specifically enunci- 
ate, through formal action and publication 
in the official school catalogue, the non- 
discriminatory policy which is verbally 
stated by the official representatives of the 
medical school. Stating the formal policy 
that “students will be accepted on the basis 
of qualifications regardless of race, religion 
or nationality” indicates that all persons 
are expected to perform at the level of 
the statement of policy. It is important for 
the public to know that this standard exists 
to measure the behavior of all the agents 
of the university medical school. 


2. That when photographs are requested on 
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the application form as a part of the selec- 
tion procedure, it be clearly indicated that 
they shail be submitted at the time of the 
oral interview. 


3. That special attention be given to retaining 
complete records for a reasonable length of 
time on all applications initiated. Review 
of such records, by persons or agencies 
qualified to judge, may be desirable in the 
future. 


4, That some suitable steps be taken to in- 
crease the uniformity, consistency and 
efficiency of the present method of student 
selection in order to better determine the 
fitness of the applicant to serve the public 
as a physician. 


5. That every effort be made to see that the 
opportunities for internships and residencies 
in the teaching hospitals, under university 
control and in the private-voluntary hos- 
pitals, be made available on a non-racial 
basis. 


6. That appointments to the medical staff of 
the university controlled teaching hospital 
be made on a non-racial basis, and that the 
Negro and white physicians who serve on 
the hospital teaching faculty be utilized on 
the basis of qualifications to aid in the de- 
velopment of a high, non-racial standard of 
medical practice. 


7. That the medical schools continue in their 
efforts to involve the total medical com- 
munity in graduate medical education and 
in the “refresher courses” offered as a part 
of the program of “continuing medical edu- 
cation.” 


RACIAL FACTORS IN POLICY AND 
‘PRACTICE 


COLLEGE NURSE TRAINING 
DETROIT AREA COLLEGES OF NURSING 
SUMMARY AND CONCLUSIONS 


The Basic Degree Program in the two Detroit 
area colleges of nursing are characterized by 
opposite policies and practices with reference to 
race. 

_ The policy of one school is to offer the oppor- 
tunity to study nursing “without discrimination 
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as to race, color, creed, or sex to young people 
who are professionally qualified . . .” Both gradu- 
ation and enrollment experience confirms this 
formal statement of policy. The other school re- 
ported that as a matter of policy and practice 
Negro students are excluded. 


The nursing program for Basic Degree stu- 
dents involved approximately the same number 
of students in both of the schools of nursing. As 
a matter of further comparison, however, the 
parent institutions under which these programs 
operate are quite different in size. 


Except for the exclusion of Negro students in 
School No. 2, the procedures used in the selecting 
and processing of applicants were clearly identi- 
cal in basic outline in both schools. The adminis- 
trative steps were not as sharply defined in the 
smaller of the two institutions, however. Both 
schools required admission to the parent insti- 
tution according to standards set by the parent 
body; both required further review according to 
nursing standards for admission, interviews, 
counselling tests following admission, health and 
physical examinations, etc. 

Several facts brought out through the inter- 
view amplify some aspects of the exclusion 
policy at School No. 2. 


1. While Negro students were not admitted 
to the Nursing Division, Negro students 
were in attendance in other divisions of the 
College. Of the four Negro girls in attend- 
ance at the parent institution, two live on 
campus and two live off campus. One of 
the girls living on campus is an elected 
dormitory leader. A scholarship for Negro 
students is available. 


2. While Negro girls are not accepted in the 
four-year Basic Professional Program lead- 
ing to the B.S. degree, Negro girls are ad- 
mitted to the Supplemental Program for 
graduate (RN) nurses. It is perhaps signifi- 
cant that there is no hospital training in- 
volved in the Supplemental Program. 


3. Several hospitals are utilized in the clinical 
training of these nursing students. During 
the clinical period the students at School 
No. 2 live in the nursing residence of an 
affiliated hospital. While it cannot be stated 
whether it is the result of policy or lack of 
suitable applicants, Negro students are not 
enrolled at either of the two hospitals which 








1126 


provide residence facilities for the college’s 
students. 


By way of contrast, at School No. 1: 


1. The general policy of the university is non- 
discriminatory and all students who qualify 
are accepted. The university housing pro- 
vided on campus, where many nursing stu- 
dents would reside during the clinical 
program, is available equally. Scholarships 
are available to students generally and for 
nursing students who qualify. 


2. The Supplemental and all other phases of 
. the educational program of the college of 
nursing are open to all who qualify. 


3. Negro stidents are trained in the nursing 
program of School No. 1 “in the hospital 
resources utilized for educational purposes,” 
even though some hospitals which are 
utilized do not have Negro girls in their 
own nurse training programs. No residency 
is involved in these hospitals where training 
is received. 


ADDENDUM, May 26, 1956: With reference 
to School No. 2 

Colored students are admitted on the same 
basis as other students in all the programs of the 
College. In August, 1954, two colored students 
were admitted to the basic nursing program. 
They are now sophomores and will continue 
their education and clinical experience in nurs- 
ing with the same privileges as all other students. 


RECOMMENDATIONS 


In order to assess these conclusions, the Com- 
mittee has established several principles to guide 
its thinking: 

The Medical and Hospital Study Committee 
fully endorses the historic goal of both medical 
institutions and the nursing profession that quali- 
fied candidates shall be selected for admission 
to the schools of nursing without regard to their 
race. 


Any irrelevant restrictions barring the entrance 
of applications to hospital or college nursing 
curricula are of grave significance to any com- 
munity. Exclusion on the basis of race is defined 
by this Committee as incompatible with those 
policies or practices which will guarantee the 
rights of all individuals to seek a profession 
suited to their skills and interests. 


RACE RELATIONS LAW REPORTER 


In this particular situation, had a policy other 
than “exclusion” been reported, the position of 
this Medical and Hospital Study Committee 
would be no different. In those instances where 
policy is recorded as “non-discriminatory” and 
practice shows no factual evidence of that policy, 
the Committee must regard this condition as a 
failure to achieve the community goal of equal 
opportunity. 

The burden of demonstrating the existence of 
adequate numbers of Negro students with the 
necessary qualifications for nursing does not rest 


on the individual or on the community. In the 


Detroit area the experience of one college of 
nursing and two hospital schools of nursing 
clearly demonstrates the availability of qualified 
girls of different races. 


The interest of this Study Committee is not in 
finding any single institution guilty of a practice 
of racial restriction or exclusion. Rather the 
Committee seeks to suggest those policies and 
methods by which democratic practices may pre- 
vail and community needs may be met. 


This Committee makes the following specific 
recommendations to the colleges of nursing: 


1, That a formal statement of policy with ref- 
erence to the selection and admission of 
students without regard to race be made 
explicit and a matter of public record in the 
publications of the colleges of nursing, both 
public and private. 


2. That the policy-making bodies responsible 
for the operation of these schools of nursing 
consider initiating a systematic review of 
the following aspects of their college nurs- 
ing program. That the goal of such a study 
of recruiting, selection, admission, resi- 
dence, and hospital affiliations be to dis- 
cover and to eliminate obstacles to the 
effective operation of non-racial policy. 


3. That the schools give special attention to 
any misinformation found to exist in the 
public mind which operates to restrict the 
number of students, white or Negro, who 
seek to embark upon a nursing career. 


4. That the high school counselling programs 
be utilized to acquaint students and teach- 
ers of the standards for admission as well as 
the opportunities for all girls in the college 
nursing programs. 
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RACIAL FACTORS IN POLICY AND 
PRACTICE 


HOSPITAL NURSE TRAINING 
DETROIT AREA SCHOOLS OF NURSING 
SUMMARY AND CONCLUSIONS 


The nine hospital schools of nursing in the 
Detroit area have policies and practices with 
reference to race which differ widely. 

The policies which govern the operation of 
these schools vary regarding the selection of 
candidates for nursing. 

One school reported that Negro students are 
excluded. The remaining eight hospital schools 
of nursing reported that there are no restrictions 
because of race. In only one of these schools 
was this policy explicitly stated by the Board 
of Directors of the Hospital. 

The practices which prevail in these eight hos- 
pital schools also vary considerably. 

The three hospital schools of nursing which 
report that Negro girls are currently or have 
been. enrolled in the school are found in this 
latter group of eight hospitals. Neither of these 
three schools is governed by official Hospital 
Board of Directors policy with reference to race. 

Only one of these schools has had Negro stu- 
dents in attendance for more than three years, 
as the graduation records indicate. Negro girls 
are currently enrolled in this school and in one 
other. The Negro student that was enrolled in 
the third school withdrew before the completion 
of her nursing training. 

Of the remaining five schools that report no 
restrictions because of race, none has ever ad- 
mitted any qualified Negro girls to its nursing 
school classes. 

In summary, three of the nine Detroit area 
hospital schools of nursing have recruited, se- 
lected, housed, trained, and affiliated Negro girls 
along with their total nurse training effort. 
ADDENDUM, May 26, 1956: Re-survey of 9 
Hospital Schools of Nursing 

The three hospital schoois of nursing with 
open racial policy and a record of Negro student 
enrollment reported 11, 6, and 2 Negro students 
in classes of 195, 143, and 99 total students. 

Of the remaining 6 hospital schools of nursing 
in our original study group, one school is no 
longer in operation. Racial policy was reported 
as open in all of the five remaining schools. 
Three of these hospital schools of nursing re- 
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ported 3, 1, and 1 Negro students currently en- 
rolled in classes of 65,261, and 102 total students. 
Two schools of 122 and 243 students reported 
no Negro students enrolled. 


RECOMMENDATIONS 


In the previous report on College-Schools of 
Nursing this Study Committee defined the prin- 
ciples which guide its thinking. These were, 
principally: 

The Medical and Hospital Study Committee 
fully endorses the historic goal of both medical 
institutions and the nursing profession that 
qualified candidates shall be selected for ad- 
mission to the schools of nursing without regard 
to their race. 

Exclusion on the basis of race is defined by 
this Committee as incompatible with those 
policies or practices which will guarantee the 
rights of all individuals to seek a profession 
suited to their skills and interests. 

In those instances where policy is recorded as 
“non-discriminatory” and practice shows no fac- 
tual evidence of that policy, the Committee must 
regard this condition as a failure to achieve the 
community goal of equal opportunity. 

In the Detroit area the experience of one col- 
lege-school of nursing and two hospital schools 
of nursing clearly demonstrates the availability 
of qualified girls of different races. 

The interest of this Study Committee is not 
in finding any single institution guilty of a prac- 
tice of racial restriction or exclusion. Rather the 
Committee seeks to suggest those policies and 
methods by which democratic practices may 
prevail and community needs may be met. 

The Committee makes the following specific 
recommendations: 


1. That each school of nursing adopt and pub- 
lish in its school bulletin a formal statement 
of policy with reference to the recruitment, 
selection, admission and training of students 
without regard to race. 


to 


. That the Board of Directors of these nine 
hospitals endorse this non-racial policy and 
initiate for themselves a periodic review of 
the steps which have been taken to imple- 
ment this policy in recruitment and en- 
rollment. 


3. That the most responsible elements of the 
community, in conjunction with the schools 
of nursing, undertake a study of the ob- 
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stacles to the success of nursing recruitment 
efforts among all girls, and whenever such 
studies are made that special attention be 
given to the obstacles in the way of Negro 
girls. ' 

4, That within any one school of nursing the 
same admission policies and practices per- 
tain to all applicants. 


RACIAL FACTORS IN POLICY AND 
PRACTICE 


NURSING STAFF APPOINTMENTS 
DETROIT AREA GENERAL HOSPITALS 
SUMMARY AND CONCLUSIONS 


Based on interviews with reference to racial 
factors in nursing staff appointments and sta- 
tistics supplied by the representatives of 47 De- 
troit area general hospitals, the Medical and 
Hospital Study Committee found: 


1. That all 47 hospitals reported an open racial 
policy with reference to the appointment 
of their nursing staff. 


2. That of the 47 hospitals surveyed, 37 re- 
ported the employment of Negro Other 
Nursing Service Personnel, and that 24 of 
these 37 hospitals report the employment of 
Negro Professional Nurses. 


3. That ninety per cent of the 3,857 total hos- 
pital-employed Professional Nurses were 
white and ten per cent, or 392, were Negro. 


4, That sixty-three per cent, or 3,554, of the 
5,672 total Other Nursing Service Personnel 
were white and thirty-seven per cent, or 
2,118, were Negro. 


In order to evaluate the observed differences 
in employment of Negro Professional Nurses 
and Other Nursing Service Personnel, as well as 
the differences in appointment policy and prac- 
tice, the relative importance of four factors was 
analyzed. The findings show racial differences 


which indicate that: 


1. The size of the hospital is important in 
the appointment of Negro nurses to the 
hospital staff. 


Ten per cent of all Professional Nurses are 
Negro and 37 per cent of all Other Nurs- 
ing Service employees are Negro, as re- 


ported by the study in January, 1954. 
These proportions were found in hospitals 
over 300 beds. 

In the grouping of hospitals between 150- 
300 beds only 5 per cent of their total 
employed Professional Nursing staff is 
Negro, while 45 per cent of the Other 
Nursing Service Personnel employed in 
these hospitals is Negro. 


- Ownership and control of the hospital 


has an influence on the opportunity for 
employment of Negro nurses. 


Ten per cent of the total Professional 
Nurses are Negro compared with 15 per 
cent found in government hospitals, 8 per 
cent in private hospitals of over 100 beds, 
1 per cent in private hospitals under 100 
beds, and 2 per cent in church hospitals. 
Thirty-seven per cent of the total Other 
Nursing Service employees are Negro, 
compared with 44 per cent found in gov- 
ernmental hospitals, 33 per cent in private 
hospitals of over 100 beds, 18 per cent in 
private hospitals under 100 beds, and 19 
per cent in church hospitals. 

Two of the 8 governmental hospitals em- 
ploy no Negro Professional Nurses; five of 
the 12 private hospitals over 100 beds and 
5 of the 9 church hospitals employ no 
Negro Professional Nurses. 


3. Nursing staff appointments in hospitals 


with Professional Nurse training pro- 
grams reflect a pattern of limited em- 
ployment opportunity for Negro Pro- 
fessional Nurses and Other Nursing 
Service Personnel. 


While voluntary hospitals with schools of 
nursing account for 49 per cent of the 
total hospital-employed _ Professional 
Nurses, only 25 per cent of the total Negro 
Professional Nurses are found in these 11 
hospitals. These hospitals employed 40 
per cent of the total hospital-employed 
Other Nursing Service employees and 28 
per cent of the total Negro employees in 
this grouping. 

A total of 1,707 girls were receiving train- 
ing in these 11 hospital schools. Six of 
these hospitals reported one or more Negro 
students. In all six hospitals 14 Negro stu- 
dents were enrolled. 
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4. The geographical location of a hospital 
has relatively little influence on the 
availability or employment opportunity 
of Negro Professional Nurses or Other 
Nursing Service Personnel. 


The study found that hospitals located in 
the same general areas of the city have dif- 
ferent practices with reference to nursing 
staff appointments. 


Negro Professional Nurses and Other 
Nursing Service staff were found in large 
numbers in many, but not all, of the hos- 
pitals in the central part of Detroit, Areas 
1 and 2, but Negro employees in both of 
these classifications were found in one or 
more hospitals in each of the other three 
geographic districts which make up the 
Detroit area. 

In each of these five divisions of the De- 
troit area, significant numbers of Negro 
population were found to be living. Con- 
centrations of Negro population were par- 
ticularly evident in the central part of the 
city, and in out-lying areas ringing the 
City of Detroit. 


These general findings clearly indicate dif- 
ferences in employment opportunities and in 
the hospital appointment practice with reference 
to the Negro Professional Nurse and Negro Other 
Nursing Service Personnel. These racial dif- 
ferences in nursing staff appointment cannot 
simply be attributed to chance factors or to the 
relatively limited supply of trained Negro per- 
sonnel. 

The nursing staff appointment data as reported 
by the individual hospitals show a variety of dif- 
ferent nursing staff appointment practices with 
reference to race. When grouped together into 
overall totals for the 47 hospitals, the general 
pattern is one of racial restrictions. Several volun- 
tary-private and governmental hospitals have 
been able to set effective non-racial policies with 
reference to all nursing staff appointments and 
to carry them out in practice. 


Such racial factors as were found in the hos- 
pital employment of nursing staff restrict the op- 
portunitiy of Negro girls to prepare for careers in 
professional nursing and limit the supply of em- 
ployees who are available to prepare for and 
seek employment in any and all of the institu- 
tions providing nursing care. 
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RECOMMENDATIONS 


Some of the principles which have guided the 
thinking of this Committee in reviewing the 
study findings should be made explicit: 

It is the firm belief of this Study Committee 
that the proper measure of the qualifications of 
an applicant to a position on a hospital nursing 
staff is to be found in her professional education 
and registration, previous work record and ex- 
perience, and the specifications which the hos- 
pital places on the particular job. 

This Medical and Hospital Study Committee 
fully endorses the view that qualified nursing 
staff employees shall be appointed, assigned and 
promoted without regard to their race. The 
establishment of this employment standard is a 
public trust residing in our community's non- 
profit private and public hospitals. 

This is not simply a moral obligation which 
hospitals have to all the people of this commu- 
nity, but is an obligation which the community 
has to ensure that enough of the best available 
nursing staff will be employed in the care of this 
community's sick. 

Establishing non-racial, professional standards 
for the appointment of nursing staff in all the 
hospitals of our community is not alone the prob- 
lem or province of nurses or nurses’ organiza- 
tions. It is not alone the responsibility of the 
hospital boards of directors, nor of the adminis- 
trators under whose general direction these poli- 
cies are carried out. Medical practitioners, pa- 
tients, and people generally will also have to 
support actively the establishment of non-racial 
standards in nursing staff appointments to insure 
the best possible nursing care of the sick. 

To achieve these democratic goals the Study 
Committee makes the following specific recom- 
mendations for the elimination of the racial re- 
strictions which were found in its study of nurs- 
ing staff appointment policy and practices in 
Detroit area hospitals: 


1. That individual hospital boards of directors 
institute periodic reviews of the effective- 
ness of the policy of nondiscrimination 
reported in the survey by their hospital. 


2. That nursing organizations representing the 
profession recommend and actively pro- 
mote nondiscriminatory personnel policies 
in employment, assignment, and promotion 
in the various hospitals in which their mem- 
bers work. 





1130 


3. That hospital administrators receive reports, 
investigate and eliminate racial discrimina- 
tion where it is found to exist in the hiring, 
assignment or promotion of nurses in indi- 
vidual hospitals. 


4. That the newspapers be urged whenever 
possible to present to the public in a posi- 
tive way the fact of democratic employment 
practice and racial integration of the nurs- 
ing staff in those hospitals where this is true 
and the values to be gained in patient care 
by such nondiscriminatory policy. 


RACIAL FACTORS IN POLICY AND 
PRACTICE 


MEDICAL STAFF APPOINTMENTS 
DETROIT AREA GENERAL HOSPITALS 
SUMMARY AND CONCLUSIONS: MEDICAL TRAINING 


This study of racial factors in medical training 
programs and medical staff appointments in 47 
Detroit area general hospitals was conducted in 
the spring of 1954. Based on interviews and on 
statistics supplied by the representatives of these 
47 hospitals, the Medical and Hospital Study 
Committee found: 


1. Internship. Seventeen hospitals in the De- 
troit area offer a total of 370 internship 
medical training opportunities. These in- 
ternships are approved by the AMA and are 
available yearly. The remaining 30 hospitals 
of the 47 in the study offer no internship 
training. 

At the time of the study only 302 of the 370 
available internships were filled. Four hos- 
pitals with the largest number of intern- 
ships available had all positions filled. 

Four Negro interns were in training in two 
governmental hospitals at the time of the 
study. Negro interns have trained in the 
past in two other hospitals, one of these was 
a governmental hospital and the other was 
a voluntary-church hospital with a training 
program under medical -school auspices. 
Thirteen (13) approved hospitals have 
never trained a Negro intern. 


2. Residency. Twenty of 47 hospitals in the 
Detroit area offer a total of 957 residencies. 
The period of training for these residencies, 
approved by the AMA, ranged from one to 
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four years depending on the specialty in- 
volved. The 27 other hospitals offer no resi- 
dency training. 

The study showed 867 of the 957 available 
residencies were occupied and 90 were not 
filled. Two of the large hospitals offer 45% 
of the available residencies. These covered 
17 different specialty fields and all residency 
positions were filled. 

A total of 16 Negro residents were in train- 
ing in five hospitals at the time of the study. 
Two other hospitals have trained Negro 
residents in the past. Four of these seven 
hospitals which have offered these training 
opportunities are governmental hospitals 
and three are voluntary hospitals. 

The three voluntary hospitals have trained 
a total of three Negro residents, one in 
the field of pediatrics and two in pathology. 
One of these Negro residents was in train- 
ing at the time of the study in one of the 
two hospitals offering the largest number 
of residency training programs. Thirteen 
hospitals have never trained a Negro resi- 
dent. 


In conclusion, while all Detroit area hospitals 
with medical teaching programs reported their 
policy with reference to race as being open to 
all qualified applicants, only 4 of the 17 hospitals 
approved by the AMA for the training of interns 
had ever admitted one or more Negro graduates 
of accredited medical schools for such training. 

Governmental hospitals and hospitals affiliated 
with university medical schools for teaching pur- 
poses have given greater opportunity to the 
Negro graduates of medical schools. At the time 
of the study four Negro interns were in training 
in 2 of these four hospitals. The scarcity of train- 
ing opportunities for the Negro graduate, the 
limited number in training in these hospitals, and 
the absence of training opportunity in the 13 
hospitals which have never trained a Negro in- 
tern indicates that a general pattern of racial 
restriction in internship training prevails. 

The pattern of racial restrictions in the resi- 
dency training programs in operation in Detroit 
area hospitals is seen in the limited number of 
hospitals which have included Negro trainees 
and in the limited number of medical specialties 
in which Negro residents have received training. 

Only seven of the 20 hospitals with residency 
training programs approved by the AMA for the 
training of medical specialists have ever ad- 
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mitted one or more Negro applicants who com- 
pleted internship training in an approved hos- 
pital. At the time of the study only one Negro 
resident was in training in one of the two hos- 
pitals which account for 45% of the available 
training opportunities. Each of these hospitals 
offer residency training programs of from one 
to four years in duration in 17 different medical 
specialties. The fact that no Negro trainees were 
accepted during this time in one of these two 
hospitals, a university affiliated hospital, was 
even more significant since the study showed 
that 16 Negro residents were in training in 5 
other hospitals at the time. 


Successful completion of internship training 
in an approved hospital is one of the require- 
ments for licensure to practice in Michigan. Be- 
yond this, however, medical training programs 
are related to the future medical performance of 
the individual doctor and to the doctor’s oppor- 
tunities for hospital staff appointment. 


A usual practice reported in the study was for 
the voluntary hospitals with training programs 
to appoint their own internship or residency 
trainees to their medical staff upon the comple- 
tion of training. It would appear that the Negro 
medical school graduate gets this training and 
staff opportunity infrequently, since only three 
Negro residents have received training in Detroit 
area voluntary hospitals. 


The high percentage of unfilled internship and 
residency positions in existing hospitals with ap- 
proved training programs makes this racially 
restrictive pattern of great consequence to the 
community which would be served by these 
trained men and to the hospitals which utilize 
these medical services. The racial pattern is 
deliberate, wasteful, and unnecessary. This pat- 
tern results from racial restrictions and not from 
a lack of suitable applicants. Where the medical 
training opportunities have been available on a 
nondiscriminatory basis, there has been no lack 
of suitable qualified Negro applicants. The fact 
that 16 Negro residents were in training in 5 of 
the 20 hospitals offering these training oppor- 
tunities documents this pattern. The 4 Negro 
interns in training in only 2 hospitals indicates 
that the pattern is racially restrictive when the 
Negro medical school graduate seeks his initial, 
or internship, hospital training opportunity. 
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RECOMMENDATIONS: MEDICAL TRAINING 


Some of the principles which have guided the 
thinking of this Committee in reviewing the 
study findings should be made explicit: 

Trained medical practitioners and specialists 
are extremely important in caring for the com- 
munity’s sick. The entire community is vitally 
interested in the contributions which trained 
Negro and white doctors will make to the total 
medical care and health of the community. 

It is the belief of this Study Committee that 
such medical training opportunities as are avail- 
able in the community's hospitals should be open 
to trainees regardless of race who seek this 
medical training and are qualified to undertake 
its study. 

There are hospitals with approved internship 
and residency training programs which have re- 
ported their policy as open to qualified students 
and have some limited experience with Negro 
and white trainees. These hospitals have offered, 
the Committee believes, a hospital learning en- 
vironment which will encourage the trainee to 
perform at the maximum of his medical skills and 
ability. These hospitals, further, have contributed 
to the development of the professional attitudes 
and exchange necessary for a single standard of 
medical practice in the community. 

There are hospitals approved for training 
which have reported open policy and have no 
experience in practice to demonstrate this policy. 
These hospitals have failed to contribute to the 
community goal of equal opportunity. This, the 
committee believes, is professionally unjustified 
and racially inequitable. 


SUMMARY AND CONCLUSIONS: MEDICAL 
StaFF APPOINTMENTS 


1. Policy. In 43 of the 47 hospitals it was 
stated that “race was not a factor” in de- 
termining the eligibility of doctors for staff 
appointment. Two hospitals reported that 
“race” would be a factor; two other hospitals 
reported that “no Negro doctors have ever 
applied and the subject never came up.” 


2. Practice. Twenty-three of the 47 general 
hospitals studied, 5 of which were voluntary 
Negro, reported one or more Negro doctors 
were serving on the hospital's active medi- 
cal staff. 


3. Hospital Ownership. One or more Negro 
doctors were serving on the medical staff 
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of 4 of the 8 governmental hospitals, 8 of 
the 12 voluntary private hospitals with 
medical training programs, 3 of the 9 volun- 
tary church hospitals, 3 of the 13 voluntary- 
private hospitals with no teaching pro- 
grams, and 5 of the 5 voluntary-Negro hos- 
pitals. 


4. Distribution of Staff Appointments and 
Population. Negro doctors serve on the 
medical staff of governmental and voluntary 
general hospitals iocated in 4 of the 5 geo- 
graphic divisions of the Detroit area. (See 
Map for these area divisions.) In each of 
these five divisions of the Detroit area, 
Negro population was found to be living in 
significant numbers. Concentrations of 
Negro population were particularly evident 
in the central part of the city, and in out- 
lying areas ringing the City of Detroit. 


5. Staff Classification. Eighteen hospitals 

(not including the voluntary-Negro hos- 
pital grouping) reported Negro doctors on 
the Active medical staff. Four of these 18 
hospitals reported Negro doctors on the 
Courtesy staff. No Negro doctors were re- 
ported on the Honorary or Consultant staff 
of any of the 18 hospitals. 
Four hospitals (included in the 18) re- 
ported 5 or more Negro doctors on the Ac- 
tive medical staff. Since some of the doc- 
tors hold staff appointments in more than 
one hospital, the numerical total of 51 active 
staff appointments in 18 hospitals actually 
includes approximately 25 individual Negro 
physicians. 


TOTAL NEGRO STAFF APPOINTMENTS 
(On Hospital Active Medical Staff) 


No. Total Total 
Negro Doctors Negro Doctors Hospitals* 

1 7 Z 

2 4 2 

3 9 3 

4 8 2 

5 15 3 

8 8 1 

23 51 18 





°Not including voluntary-Negro hospital groupings. 


6. Specialization. “Specialist” was defined in 
the Study as “Board certified or Board 
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eligible doctors.” The medical staff in 9 
hospitals, five of which were governmental 
hospitals, was reported as composed of 
slightly less than 100% specialists; 17 hos- 
pitals reported their staff composed of about 
50% specialists. The remaining 21 hospitals 
reported about 25% of their medical staff 
were Board certified or Board eligible doc- 
tors. 

Negro doctors appointed to the medical 
staff of governmental, voluntary-private, 
and voluntary-church hospitals included 
both specialists and general practitioners. 


In conclusion, while 43 of the 47 hospitals 
indicated that their staff appointment policy with 
reference to race was open to qualified doctors, 
only 23 of these 47 hospitals had one or more 
Negro doctors on their staff at the time of the 
study, and only four of these hospitals had 5 or 
more Negro doctors on the medical staff. 

The fact that 23 of the 47 hospitals included in 
the study do have one or more Negro doctors 
on the medical staff must be regarded as a clear 
endorsement of the principle that the hospital’s 
medical staff be representative of the physicians 
practicing medicine in the community without 
regard to race. 

The additional fact that hospitals located in 
four of the five geographic divisions of the De- 
troit area have one or more Negro doctors on the 
medical staff and that Negro population is found 
in all five of these geographic divisions would 
indicate that it is racial or other factors and not 
location of the hospital which would prevent 
its medical staff from reflecting the representa- 
tive character of the community it serves. 

In those hospitals where the Negro doctor 
has been appointed to the medical staff, the ap- 
pointment is a reflection of the general com- 
postion of the medical staff. The Negro general 
practitioner and specialist have been appointed 
to the medical staff of hospitals where the staff 
is composed of general practitioners and spe- 
cialists. Our statistical findings indicate that 
some of those hospitals which would require a 
Negro doctor to be recognized as a specialist 
before considering him for staff appointment 
would be applying standards for the Negro doc- 
tor which have not been applied to other appli- 
cants for staff appointment. 

In the judgment of the Medical and Hospital 
Study Committee we could find no logical rea- 
son to explain the small number of Negro doctors 
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on the medical staff of half the community’s 
hospitals and their complete absence from the 
remainder. Our conclusion is that the Negro 
doctor in making application to the medical staff 
of a hospital has not been reviewed in terms of 
the same standards which prevail in the selection 
of other staff members, and that the race of the 
doctor has been the biggest single obstacle to his 
appointment. 


RECOMMENDATIONS: MEDICAL STAFF 
APPOINTMENTS 


Some of the principles which have guided the 
thinking of this Committee in reviewing the 
study findings should be made explicit: 


Every community has a vital interest in the 
total problem of medical care for its ill citizens 
regardless of race. To the extent that patient 
care services are performed in the community's 
non-profit and governmental hospitals, the com- 
munity is rightfully concerned about the medical 
staff appointments in these hospitals. 

This Medical and Hospital Study Committee 
fully endorses the composition of hospital medi- 
cal staffs and the performance of professional 
services without regard to race. This principle, 
we believe, should be applicable not to one 
hospital alone, but to all non-profit and govern- 
mental hospitals granted the right to perform 
these services. Where the qualifications for 
medical staff appointment are different for white 
and Negro physicians, such differences cannot 
be justified either medically, professionally, or 
sociologically. 

The community is rightfully concerned about 
medical staff appointments in hospitals, because 
patients are accepted to our hospitals usually as 
the patient of one of the hospitals staff physi- 
cians. This Medical and Hospital Study Com- 
mittee recognizes that if this relationship is to 
be honored, the hospital has a responsibility to 
all people in the community to see that the medi- 
cal staff which serves the hospital is also repre- 
sentative of the community. 

Where the hospital medical staff does not re- 
flect the total medical skills and training of the 
community's physicians regardless of race, this 
Committee must regard such lack of representa- 
tiveness as a failure to contribute to a non-racial 
standard of medical practice and service to all 
of the community's ill. 

Two additional principles were considered 
basic to this committee’s approach: 


ss 


bo 
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The Detroit community several years ago 
conducted an exhaustive study of its hos- 
pital bed needs. On the basis of its finding 
with reference to population and bed needs, 
several new hospitals were built and exist- 
ing hospitals expanded through the use of 
private funds and governmental money 
provided by the Hill-Burton Hospital Con- 
struction Act. The community helped to 
build these new bed facilities to meet the 
expected needs of the community's ill. 
Since patients are admitted to hospitals 
usually by staff doctors, building enough 
beds for patients was the same as building 
enough beds for all the community's doc- 
tors. If all of the public is to be served, 
then, the distribution and use of these beds 
by staff physicians requires that all qualified 
physicians regardless of race share some of 
the opportunities and responsibilities of 
hospital staff membership. 

This Committee, then, endorses the prin- 
ciple that a hospital medical staff should 
reflect the community. Negro and white 
population is located within the broad serv- 
ice areas of all Detroit area hospitals and 
Negro and white physicians are located in 
these same areas to serve these people as 
patients. Exclusion of a doctor on the basis 
of race from appointment to the medi- 
cal staff of these hospitals is inconsistent 
with their charter as community, non-profit 
or governmental institutions. 


. The hospitals of our community provide the 


place where essential medical services are 
performed; where the day-to-day learning 
and informal training which is communi- 
cated through the experience of doctors 
working together takes place. The hospital 
is a medical laboratory that is essential to 
any doctor’s professional growth and to 
the community’s protection. It is a place 
where medical and community standards 
can be set, regulated and enforced. Com- 
petent medical performance is recognized 
within the hospital staff by continued serv- 
ice and by professional advancement. 

To exclude any qualified doctor on the basis 
of race from the opportunity and respon- 
sibility of medical staff membership is to 
restrict his opportunity to be an integrated 
part of a rapidly changing profession. It 
not only denies an individual the training 
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he has a right to receive but deprives the 
community of services it should expect from 
all of its medical servants. 

The Medical and Hospital Study Committee 
while recognizing the variations in medical 
staff composition in many of the hospitals 
included in the study endorses the principle 
that appointments to a hospital medical 
staff be according to a single standard for 
measuring ability. The community is best 
protected when doctors receive staff ap- 
pointments and privileges consistent with 
the evidence of their performance. 


This Medical and Hospital Study was initiated 
because a problem was recognized to exist. The 
Committee's aim throughout the study has been 
not only to document the specific factors which 
are involved, but also to point wp the construc- 
tive ways for solving the problem. 

This problem of unrepresentative medical 
staffs is a serious one which requires that the 
greatest attention be directed to its solution. The 
Study Committee urges that hospital trustees, 
the medical profession and the community con- 
sider the mutual areas of responsibility. 


The Committee makes the following specific 
recommendations for meeting the community’s 
needs with reference to medical training and 
medical staff appointments: 


1, The Committee believes that because the 
selection of interns and residents follows a 
pattern of racial discrimination and because 
staff appointments largely are derived from 
internships and residencies, that hospitals 
offering internship and residency training 
programs accept the responsibility of mak- 
ing known to the public and potential ap- 
plicants in both their annual reports and 
promotional literature that their program is 
open to qualified applicants regardless of 
race, and that they retain application rec- 
ords to demonstrate their adherence to 
this standard. 


2. That the individual hospital governing 
bodies institute an immediate review of the 
medical training and medical staff appoint- 
ment policy and practice in their hospital as 
it relates to race, and take steps to ensure 
that the hospital will make its contribution 
to good community standards. 


3. That hospital governing bodies have pre- 
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pared for their review a study of bed utiliza- 
tion by Negro and white physicians on the 
staff to determine the extent to which the 
staff is contributing to bed utilization on a 
nondiscriminatory basis. 


4, That a principle of community fund solici- 
tations and grants be formalized to give 
protection to fund giver, fund recipient, and 
the community alike, and that one. of the 
criteria which must be satisfied before funds 
are allocated is actual demonstration of pre- 
vious service to people in the community 
without regard to race or the clear accept- 
ance of this responsibility as a part of re- 
ceiving these community funds. 


5. That the trustees of the community’s pre- 
payment hospitalization plans undertake a 
review of the effects of racially discrimina- 
tory hospital staff appointments on their 
subscribers’ opportunity to receive care in 
any of the community's hospitals. 


6. That the Hospital Council endorse the 
principle of appointments to the medical 
staff and medical training programs with- 
out regard to race and work actively in its 


behalf. 


7. That the Wayne County Medical Society 
establish a special committee of the com- 
munity’s outstanding doctors to bring to 
the attention of hospital trustees and other 
doctors the professional reasons in support 
of the single standard of medical organiza- 
tion and training, and that the Society en- 
dorse the principle and work actively in 
its behalf. 


RACIAL FACTORS IN POLICY AND 
PRACTICE 


HOSPITAL BED UTILIZATION 
DETROIT AREA GENERAL HOSPITALS 
- SUMMARY AND CONCLUSIONS 


This report reviews the findings of the Medical 
and Hospital Study Committee with reference 
to racial factors in patient utilization of hospital 
facilities and in bed assignment policy and prac- 
tice within the 47 hospitals studied. The data on 
which these findings are based were derived 
from the 1954 statistical reports of Negro and 
white births and deaths in hospitals. At the 
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time of the study these statistics were the most 
recent, complete yearly totals which were avail- 
able. The interview data of this study as well as 
the statistical reports of “patient occupancy for 
a single day” in individual hospitals were col- 
lected in the fall and winter of 1955. The Study 
Committee found: 


1. 


In 1954, the 47 hospitals which were studied 
reported a total of 15,523 hospital beds 
available and a total of 354,905 patient ad- 
missions. These totals represented substan- 
tial increases of 1,526 hospital beds and 
32,418 additional patients served when com- 
pared with the 1951 totals. 


. Voluntary-private and voluntary-church 


hospitals reported 44.3% of the hospital beds 
and 74.1% of all patients admitted in 1954. 
Governmental hospitals had available 52.1% 
of the total beds and reported 22.2% of the 
patient admissions. Voluntary-Negro hos- 
pitals reported 3.4% of the beds and 3.6% 
of the patients admitted. 


. Of the 64,085 total births in these hospitals, 


18.2% or 11,705 were Negro births. Thirty- 
five per cent of these Negro births took 
place in voluntary Negro hospitals, 35% took 
place in the voluntary-private and volun- 
tary-church grouping of hospitals, and 30% 
took place in governmental hospitals. 


. Of the 13,484 total deaths in these hospitals, 


17.9% or 2,419 were Negro deaths. Approxi- 
mately 15% of these deaths took place in 
voluntary-Negro hospitals, 25% took place in 
voluntary-private and voluntary-church hos- 
pitals, and 60% took place in governmental 
hospitals. 


. Of the estimated 52,557 Negro patient ad- 


missions to these 47 hospitals, 12,811 were 
admitted to the voluntary-Negro grouping 
of hospitals. 


. Patient Admission Policy. Any patient 


which the staff doctor has under his care 
is admitted to the hospital, if bed facilities 
are available or reserved by the doctor. 
This statement of policy holds true for the 
voluntary hospitals in the study. Except for 
emergency, accident, or teaching cases ad- 
mitted through the hospital’s outpatient de- 
partment, only doctors who have been ap- 
pointed to the medical staff are accorded 


the privilege of admitting patients for medi- 
cal treatment or care. The hospital’s respon- 
sibility on admissions was reported basically 
as that of processing the patient’s admission 
records and assigning bed facilities. 


7. Patient Admission Practice. On the basis 
of the composite statistical reports of hos- 
pital births, deaths, and occupancy census, 
43 of the 47 hospitals reported one or more 
Negro patients admitted. Four hospitals re- 
ported no Negro patient admissions, and 13 
of the 43 hospitals reported rare Negro pa- 
tient admissions as emergency or accident 
cases. The remaining 30 hospitals reported 
significant numbers of Negro patient ad- 
missions. 


8. Twenty hospitals reported hospital bed as- 
signment policy as segregated (including 
the groupings of No Negro, Segregated, 
and Partially Segregated) and 27 hospitals 
reported bed assignment policy as inte- 
grated (including the groupings of Inte- 
grated and Partially Integrated)*. Eight 
of the hospitals reporting integrated bed as- 
signment policy were governmental hospi- 
tals and 5 were voluntary-Negro hospitals. 
The remaining 14 hospitals were voluntary- 
private or voluntary-church in ownership. 


9. On the basis of geographic distribution of 
hospitals, the hospitals in Area III (eastern 
Detroit and suburbs) and Area V (south- 
western Detroit and suburbs ) were uniform- 
ly segregated in bed assignment policy, ex- 
cept for the governmental hospitals in these 
areas. Significant numbers of Negro resi- 
dents were found in each of the five area 
divisions of Detroit and suburbs. 


10. A total of 103,742 of the 354,905 patient ad- 
missions in 1954 were in hospitals reporting 
segregated bed assignment policies. An es: 
timated 3,741 admissions of the approxi 
mately 52,557 Negro patient admissions 
during 1954 took place in these segregated 
hospitals. 


Some of the conclusions drawn by the Medical 
and Hospital Study Committee on the basis of 


’ the facts which are available can be stated quite 


directly. First, the detailed racial statistics of 
births and deaths occurring in these 47 communi- 





® See Item 4 of Report for definition of terms. 
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ty hospitals indicate that the Negro citizen is 
receiving hospital care in roughly the same pro- 
portion that Negroes are a part of the total popu- 
lation of the area. 

Secondly, the utilization of hospitals by Negro 
patients has occurred, in large part, outside of 
the voluntary-Negro grouping of hospitals. These 
hospitals reported 3.4% of the available hospital 
beds and 3.6% of the total patient admissions in 
1954. In the case of Negro births, about 65% oc- 
curred in hospitals other than the 5 voluntary- 
Negro hospitals, and 75% of the Negro deaths 
which occurred in hospitals were recorded in 
hospitals other than the 5 in the voluntary-Negro 
grouping. 

The statistical findings on racial utilization of 
hospital facilities are clear also. Four hospitals 
reported no Negro patient admissions and an ad- 
ditional 13 hospitals reported only rare admis- 
sions of Negro patients as emergency or accident 
cases. In view of the distribution of Negro popu- 
lation in each of the five divisions of the Detroit 
study area, the Medical and Hospital Study Com- 
mittee concludes that it is not the simple factor 
of geographic location of the hospital or other 
chance circumstance which accounts for the fact 
that 17 hospitals do not normally admit Negro 
patients and that 30 hospitals do admit signifi- 
cant numbers of Negro patients. 


The Study Committee recognizes that each 
individual voluntary hospital limits its patient 
admissions to those persons directly under the 
care of doctors who have been admitted to the 
hospital staff. To account for the statistical find- 
ings in these 17 hospitals, therefore, the Study 
Committee concludes that either (1) the medi- 
cal staff is not racially representative of the doc- 
tors practicing in the community, or (2) none of 
the doctors who practice in the hospital have 
patients who are Negro, or (3) doctors on the 
staff who do have Negro patients requiring hos- 
pitalization make other hospital arrangements for 
their care. 

The hospital's racial policy on bed assignments 
also imposes limitations on the number of Negro 
patients who will utilize the facilities of individ- 
ual hospitals. An estimated 3,741 Negro admis- 
sions took place in the 20 hospitals which report 
a racially segregated bed assignment policy, 
compared with the 16,309 Negro admissions in 
the 14 voluntary-private and voluntary-church 
hospitals which reported a racially integrated 
bed assignment policy. 
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In addition to the statistical contrast between 
segregated and integrated hospital bed assign- 
ment patterns, it should be noted that the 27 
hospitals classified broadly as integrated in- 
cluded 12 hospitals (4 governmental, 3 volun- 
tary-private, 5 voluntary-Negro) which reported 
that the assignment of hospital beds to patients 
in wards, semi-private, and private rooms was 
made on a completely racially random basis. 
Fifteen other hospitals (4 governmental, 5 vol- 
untary-private, 6 voluntary-church) reported 
their bed assignment policy as Partially Inte- 
grated. Hospitals in this category assigned beds 
to patients in wards on a racially random basis, 
but the semi-private room assignments are made 
on the basis of the race of the patient. 


The Medical and Hospital Study Committee 
concludes that the presence of racial factors in 
bed assignment not only affects the availability 
and utilization of hospital beds but also is a seri- 
ous social problem in almost all of our com- 
munity’s hospitals. 


RECOMMENDATIONS 


Some of the principles which have guided the 
thinking of this Study Committee in reviewing 
the study findings should be made explicit: 


The provision of medical care facilities for the 
use of the people of the community is a goal 
worthy of the combined efforts of a community's 
leaders and all of its citizens. As citizens we have 
concerned ourselves with the availability of hos- 
pital beds and in the use of these beds. 

The principle which is basic to any com- 
munity’s hospital planning is that the estimate 
of need be based upon the requirements for 
care of all of the people of the community regard- 
less of race or economic distinction. When the 
needed hospital facilities have been built, equal- 
ly evident is the community standard that no 
racial distinctions be recognized in the availabili- 
ty and use of these community hospital beds. 
The Medical and Hospital Study Committee 
endorses these nonracial standards as compelling 
principles and as guides to responsible communi- 
ty action. 

While many of these medical institutions have 
developed as a result of tremendous effort that 
has been considered private, almost none of the 
serious financial, building, hospitalization, staff- 
ing or social problems involved in providing hos- 
pital care for the people of this area can be 
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solved without an appeal to the resources of the 
total community. As a city we have need for 
standards relating to race that the entire com- 
munity can recognize as equitable for all its citi- 
zens, standards that do not fit private conveni- 
ence as much as they do public necessity. Basic 
to this principle, these standards must be ap- 
plicable to all of the institutions providing hos- 
pital care and recognized as contributing to com- 
munity welfare. 

The Study Committee recognizes that there 
are two major factors involved in achieving this 
goal of the nonracial utilization of bed facilities 
in the community's tax supported (govern- 
mental) and tax exempt (voluntary) hospitals. 
Both of these factors fall within the scope of 
community and hospital responsibility. The first 
relates to the racially representative character of 
the medical staff which is serving the hospital, 
and the second relates to the provision of bed 
facilities within the hospital without regard to 
race. 


1. A racially representative medical staff is 
vitally important if the hospital is to serve 
the entire community. The hospital itself 
practices no medicine, but is responsible 
ultimately for the appointment of its medi- 
cal staff. The community is quick to recog- 
nize that exclusion of qualified Negro phy- 
sicians on the basis of race is an expedient 
means of controlling the number of Negro 
patients that the hospital will serve. The 
effect of community support and planning to 
meet its problems is lost in the mold of 
special interests. 


to 


. The pattern of racial segregation governing 
the use of bed facilities within hospitals im- 
poses limitations on the character of medi- 
cal practice of individual physicians, both 
white and Negro. This pattern of segrega- 
tion creates special problems of bed avail- 
ability and of use. Particularly in these days 
of racially changing neighborhoods does 
this pattern impose restrictions on the free- 
dom of the staff physician to treat any and 
all people who come to his office. 

Racial segregation has no place in present 
day community hospital operation. The 
Negro citizen is legally, morally, and finan- 
cially entitled to equal accommodation 
and use of hospital facilities, despite cus- 
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tom, practice, or formerly expedient pat- 
terns of service. 

This responsibility to treat all people equal- 
ly is clearest in tax supported institutions; 
it has been further recognized in adminis- 
trative rulings of Federal and Veterans hos- 
pitals. The principle of nondiscrimination 
has been affirmed in the Hill-Burton Hospi- 
tal Construction Act which makes federal 
funds available to construct voluntary hos- 
pitals. 


As a Study Committee we endorse the maxi- 
mum. utilization of these high cost community 
hospital facilities. Empty beds are expensive to 
the community which supplies the beds. We also 
endorse the right of the patient to freely choose 
a physician with the reasonable expectation that 
the doctor will not be excluded on the basis of 
race from the practice of medicine in the com- 
munity’s hospitals wherever located. 

Primary responsibility in this matter rests most 
clearly with hospital boards of directors. There 
are some areas of mutual responsibility shared by 
the medical staffs, medical and hospital organi- 
zations, and the community itself. 

The Study Committee makes the following 
specific recommendations for meeting the com- 
munity’s needs with reference to the nonracial 
utilization of hospital facilities: 


1. That the individual hospital boards of di- 
rectors institute an immediate review of the 
medical staff appointment practice in their 
hospital and take steps to see that the staff 
is representative of all professionally qual- 
ified doctors practicing in the community; 
and that the board review patient admission 
practice and bed utilization policy to deter- 
mine if procedures are followed which guar- 
antee that equal accommodation without 
discrimination or segregation is available to 
all patients. 


2. That the principle of community fund solic- 
itation and grants be formalized to give 
protection to the fund giver, fund recipient 
and the community alike, and that as a pre- 
condition of grants specific plans and guar- 
antees be required to demonstrate that not 
only will race not be a factor in the selec- 
tion of the medical and nursing staff, or in 
training, but that all people will be served 
in the community institution without dis- 
crimination or segregation. 








1138 


3. That the community’s prepayment plans 
for hospital care insure equal accommoda- 
tion to all people in the community without 
regard to race as a condition of the con- 
tractual arrangement with hospitals which 
are willing to receive hospitalization pay- 
ment from white and Negro subscribers’ 
prepayment funds. 


4, That the Hospital Council, Medical Society 
and Hospital Trustees undertake to pro- 
mote a common standard of staff member- 
ship and bed assignment practice among 
the member hospitals, and that they under- 
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take the responsibility for an educational 
campaign to acquaint the public generally, 
as well as the people who utilize hospitals, 
with nonracial community standards in hos- 


pitals. 


5. That a study be made of patient utilization 
of governmental hospital facilities to deter- 
mine the extent to which bona fide evidence 
of indigency or emergency and not racial 
factors in hospital ¢are or medical practice 
results in the racial utilization of these gov- 
ermental facilities. 





TRANSPORTATION 


Buses—Federal Statutes 


Ben MADDOX v. The GREYHOUND CORPORATION, et al. 
Interstate Commerce Commission, November 16, 1956, No. MC-C-1548 





SUMMARY: The complainant, a Negro, filed a complaint before the I.C.C. against the Grey- 
hound Corporation and its subsidiary, the Southwestern Greyhound Lines, alleging that he was 
required by the respondents to accept seating accommodations in a bus operated by them which 
were inferior to accommodations available for other passengers. The complainant alleged that 
this action was taken because of his race or color in violation of his constitutional rights and 
of I.C.C. rules. The complainant sought damages in the amount of $50,000 and other relief. 
The Commission dismissed the complaint insofar as the question of damages was concerned, it 
not being empowered to award damages. At an initial hearing on the complaint the hearing 
examiner found that discrimination had been practiced. A further hearing was awarded at the 
request of the respondent. At the further hearing the examiner found that the evidence pro- 
duced by the complainant at the first hearing was false. He therefore recommended that the 
complaint be dismissed. A proposed order dismissing the complaint was filed on September 
28, 1956, which became effective on November 16, 1956, no exceptions having been filed. 
The report and order follow. 


REPORT AND ORDER RECOMMENDED ON FURTHER 
HEARING BY F. Roy LINN, EXAMINER 


By complaint filed July 15, 1953, Ben E. Mad- 
dox, of Los Angeles, Calif., alleges that on or 
about February 9, 1953, while a passenger en- 
route from Dallas, Texas, to Los Angeles, Calif., 
in the motor common carrier service of one 
of defendants, more specifically Southwestern 
Greyhound Lines, Inc., he was required and 
compelled on account of race and color to ac- 
cept seating accommodations inferior to those 
provided other passengers on the same vehicle, 
and that as a result of the forced occupancy of 
the said accommodations he suffered intense 
pain and extreme physical discomfort causing 


irreparable injury to his health. Complainant, a 
Negro, further alleges that the said distinction 
and discrimination on account of race and color 
was in violation of the 14th Amendment of the 
Constitution of the United States of America and 
rules and regulations adopted by the Interstate 
Commerce Commission. He seeks judgment 
against defendants for general damages in the 
sum of $25,000; for punitive damages in the sum 
of $25,000; and for his costs incurred herein, and 
such other and further or equitable relief as may 
be just and proper. 

By order entered July 19, 1954, the Commis- 
sion, division 5, on motion by defendants, dis- 
missed the complaint insofar as complainant seeks 
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damages, for the reason that the Interstate Com- 
merce Commission is without power to award 
damages for violations of Part II of the Interstate 
Commerce Act. By the same order, the Commis- 
sion, division 5, overruled defendant’s motion to 
dismiss the remaining portion of the complaint for 
the reason that the Interstate Commerce Com- 
mission has original jurisdiction to determine 
whether a common carrier by motor vehicle 
engaged in interstate or foreign commerce is 
making, giving, or causing any undue or un- 
reasonable preference or advantage to any par- 
ticular person, or is subjecting any particular 
person to any unjust discrimination or any undue 
or unreasonable prejudice or disadvantage in 
any respect in violation of section 216(d) of the 
Interstate Commerce Act. 


[Referral to Examiner] 


After entry of the order of July, 1954, the com- 
plaint was referred to the examiner for hearing 
and the recommendation of an appropriate order 
on the matters not disposed of by the order 
of July 19, 1954. Hearing was held September 
28, November 15, and December 18, 1954, at 
Los Angeles, Calif., and the examiner’s report 
and recommended order was thereafter served 
upon the parties on February 15, 1955. Upon 
petition by defendants, the proceeding was re- 
opened and referred to the examiner for further 
hearing. The further hearing was held at Los 
Angeles on June 15, 1956. 

The discriminatory act or acts recited in the 
complaint allegedly occurred on the return por- 
tion of a trip which complainant made from 
Los Angeles, Calif., to Texarkana, Texas, in the 
period January 80 to February 18, 1953. The 
travel from Los Angeles and return was per- 
formed on a ticket issued January 29, 1953, at 
the Los Angeles offices of Pacific Greyhound 
Lines. 

In the report and recommended order served 
February 15, 1955, following the initial hearing, 
the examiner found upon testimony by com- 
plainant and a corroborating witness that de- 
fendant Southwestern Greyhound Lines had 
subjected complainant to unjust discrimination 
as alleged, although it was indicated that cer- 
tain conflicts in the evidence were difficult to 
reconcile. As defendant did not establish at the 
initial hearing that its one witness, a driver, was 
the driver of the vehicle on which complainant 
was traveling at the time of the alleged dis- 
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crimination, however, it was found for reasons 
stated in the report that: 


Complainant Ben H. Maddox, a Negro, did 
travel in the motor common carrier service 
of defendant Southwestern Greyhound 
Lines, Inc., from Dallas, Texas, to El Paso, 
Texas, enroute to Los Angeles, Calif.; that 
said complainant was the lawful holder of 
a ticket issued by or for account of defend- 
ant, which ticket lawfully entitled complain- 
ant to any seating space available on 
defendant’s vehicle at the time he surren- 
dered his ticket to defendant and entered 
defendant’s vehicle; that complainant pur- 
suant to surrender of his ticket did enter 
defendant’s vehicle and take occupancy of 
seating space of his own choosing; that he 
was thereafter directed and required by 
defendant to move to different seating 
space; that the change in seating space was 
required by defendant solely on account of 
complainant's race and color; and that the 
said act or acts by defendant subjected com- 
plainant to unjust discrimination in violation 
of section 216(d) of the Interstate Com- 
merce Act. 


[Further Hearing] 


Complainant did not personally attend the 
further hearing. He advised his counsel that 
he was ill and unable to be present. Testimony 
introduced by defendant, however, indicates 
that complainant was on duty at his usual place 
of employment throughout the day preceding 
the further hearing. 

At the further hearing, defendant established 
by competent evidence that the driver produced 
at the initial hearing was in fact the driver of 
the vehicle on which complainant was travel- 
ing at the time he alleges the discrimination 
occurred. It should be observed, in this con- 
nection, that both complainant and his corrobat- 
ing witness testified at the initial hearing that 
defendant’s driver witness was not the driver 
of the vehicle on which the alleged discrimina- 
tion occurred. 

Additional evidence offered by defendant at 


.the further hearing includes testimony given by 


certain witnesses pursuant to subpoenas duly 
issued by the Commission. One of such witnesses 
was complainant’s corroborating witness at the 
initial hearing. Other witnesses for defendant 
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were the operator and employees of a whole- 
sale dry-cleaning establishment at Los Angeles. 

The described testimony, together with cer- 
tain documentary evidence, shows complain- 
ant’s corroborating witness was continuously 
employed at a dry-cleaning plant in Los Angeles 
throughout all of January and February 1953, 
the period in which the corroborating witness 
testified at the initial hearing that he was travel- 
ing in defendant's service between Texas points 
and observed the discrimination allegedly suf- 
fered by complainant. Complainant’s corroborat- 
ing witness had testified at the initial hearing 
that he visited his mother and father at Dallas 
at the time of the trip, February 1953. Docu- 
mentary evidence introduced at the further hear- 
ing indicates the father of the witness died from 
accidental injuries in March 1952. 


[Corroborating Witness] 


An additional witness introduced by defend- 
ants is an individual who, subsequently to the 
initial hearing voluntarily appeared at the San 
Francisco office of one of defendants and re- 
ported a conversation held in his presence be- 
tween complainant and the corroborating wit- 
ness. During such conversation, complainant 
offered the corroborating witness the sum of 
$600 to appear at the initial hearing and sub- 
stantiate the alleged discrimination. Prior to the 
further hearing, this witness for defendants ad- 
vised complainant that he would attend the 
further hearing and testify concerning the con- 
versation. As stated above, complainant did not 
personally attend the further hearing. 

From the record as a whole, it is clear that 
complainant was a passenger in the motor com- 
mon carrier service of defendant Southwestern 
Greyhound Lines as alleged. The allegation by 
complainant that he was subjected to unjust 
discrimination on account of race or color, how- 
ever, is not sustained when the evidence intro- 
duced at the further hearing is considered. 
Discrimination on account of complainant’s race 
or color is denied by defendant by testimony of 
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the driver who operated defendant's vehicle. 
Testimony by complainant’s corroborating wit- 
ness is shown to have been false and therefore 
without probative value. In procuring the false 
testimony of the corroborating witness and mak- 
ing such testimony a part of the record, com- 
plainant is guilty of fraudulent conduct. Such 
conduct casts suspicion upon his own testimony 
in such degree that it must be treated as un- 
worthy of belief and not entitled to any weight 
insofar as the alleged discrimination is con- 
cerned. 

On further hearing, the examiner finds com- 
plainant has failed to establish that he was 
subjected to unjust discrimination on account 
of race or color as alleged; and that the com- 
plaint should be dismissed. 

It is recommended that the appended order 
be entered. 


ORDER 


At a Session of the INTERSTATE COMMERCE 
COMMISSION, Division 1, held at its office 
in Washington, D. C., on the 16th day of 
November, A.D. 1956. 


No. MC-C-1548 
Ben Mappox 
Vv. 
THE GREYHOUND CorRPORATION, ET At 


This proceeding being at issue upon com- 
plaint and answer on file, said complaint upon 
due notice having been heard by the examiner, 
who has made and filed a report on further 
hearing herein containing his findings of fact 
and conclusions thereon, which report is hereby 
made a part hereof, and said proceeding having 
been duly submitted: 


It is ordered, That said complaint be, and it is 
hereby, dismissed and the proceeding closed. 


By the Commission, division 1. 


HAROLD D. MC COY, 
Secretary. 
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TRANSPORTATION 
Buses—South Carolina 


In the ‘matter of the bus suit involving separate transportation facilities. 
Public Service Commission, South Carolina, September 26, 1956, Docket No. 9994, Order No. 10120. 


SUMMARY: A Negro woman in South Carolina brought an action for damages under the 
federal Civil Rights Acts against an intrastate bus company. The suit was grounded on the 
action of an employee of the bus company, a bus driver, in requiring the plaintiff to change 
her bus seat in accordance with South Carolina law. The United States District Court dis- 
missed the case on the ground that the state statute requiring segregation by race was valid. 
Flemming v. South Carolina Electric & Gas Company, 128 F.Supp. 469 (E.D. S. C. 1955). 
On appeal, the Court of Appeals, Fourth Circuit, reversed and remanded, applying the princi- 
ple of the School Segregation Cases to intrastate transportation and holding that the district 
court had jurisdiction under the Civil Rights Acts, since the bus company, through its driver, 
was acting under color of state law. 224 F. 2d 752, 1 Race Rel. L. Rep. 183 (1955). On appeal 
by the bus company to the United States Supreme Court, that court dismissed the appeal on the 
ground it had been prematurely brought. 351 U.S. 901, 76 S.Ct. 692, 1 Race Rel. L. Rep. 
513 (1956). On the remand to the federal district court, that court dismissed the action. The 
ground given for dismissal was that the decision of the Court of Appeals could not be made 
retroactive so as to invalidate the state segregation statute as of the time of the occurrence 
of the event in question. A further ground stated that the bus driver could not be held to 
have been enforcing the statute in requiring the plaintiff to move as she was not, at the time, 
violating the statute. Civ. No. 4386, E.D. S.C. June 13, 1956, 1 Race Rel. L. Rep. 679. Fol- 
lowing that decision on remand, the South Carolina Public Service Commission considered 
ex parte whether it should authorize and instruct counsel of the Commission to file a brief 
amicus curiae on behalf of the action of the district court in the appeal of the dismissal of the 
case to the United States Court of Appeals for the Fourth Circuit. The Commission so in- 
structed its counsel, stating that the doctrine of separate-but-equal set out in Plessy v. Ferguson 
has not been modified as to public transportation facilities. 





This matter comes before the South Carolina 
Public Service Commission for consideration as 
to whether the Commission should authorize 
and instruct its General Counsel to aid in up- 
holding the Order of the District Court for the 
Eastern District of South Carolina in dismissing 
the Complaint in the pending bus suit (Flem- 
ming v. South Carolina Electric and Gas Com- 
pany). 

The District Court (Judge Timmerman) pri- 
marily rested its'second dismissal of the said 
suit on the fact that even if it should be held 
that the school segregation decisions reversed 
the decision of the United States Supreme Court 
in Plessy v. Ferguson, the change took place 
after the acts complained of and therefore the 
law as laid down in Plessy v. Ferguson was 
controlling at the time and is still controlling so 
far as those acts are concerned. 


It follows that the decision of the District 
Court in dismissing the Complaint can be af- 
firmed if it be held only that any reversal of 


the law as established by Plessy v. Ferguson 
cannot be retroactive. In order to reverse the 
decision of the District Court, however, it must 
be held first that the laws providing for separate 
transportation facilities are unconstitutional, and 
secondly, that any decisions reversing Plessy v. 
Ferguson are retroactive, which amounts to ex 
post facto legislation. 

The Commission feels very strongly that Judge 
Timmerman’s Order was right and should be 
upheld. 

In the case of Plessy v. Ferguson, 163 U.S. 
537, 41 L.Ed. 256, which involved the consti- 
tutionality of the statutes of Louisiana provid- 
ing for separate railroad facilities for the white 
and colored races, it was held by the United 
States Supreme Court that said statutes did not 


. violate either the Thirteenth Amendment or the 


Fourteenth Amendment to the United States 
Constitution. 

Said the United States Supreme Court in that 
case: 





1142 


“A statute which implies merely a legal 
distinction between the white and colored 
races—a distinction which is founded in the 
color of the two races, and which must al- 
ways exist so long as white men are dis- 
tinguished from the other race by color— 
has no tendency to destroy the legal equality 
of the two races, or re-establish a state of 
involuntary servitude. * * ° 

“The object of the amendment was un- 
doubtedly to enforce the absolute equality 
of the two races before the law, but in the 
nature of things it could not have been in- 
tended to abolish distinctions based upon 
color, or to enforce social, as distinguished 
from political equality, or a commingling 
of the two races upon terms unsatisfactory 
to either. Laws permitting, and even re- 
quiring their separation in places where 
they are liable to be brought into contact 
do not necessarily imply the inferiority of 
either race to the other, and have been 
generally, if riot ‘universally, recognized as 
within the competency of the state legisla- 
tures in the exercise of their police 
power. * ° * 

“We consider the underlying fallacy of the 
plaintiff's argument to consist in the assump- 
tion that the enforced separation of the two 
races stamped the colored race with a badge 
of inferiority. If this be so, it is not by 
reason of anything found in the act, but 
solely because the colored race chooses to 
put that construction upon it. * * * The 
argument also assumes that social prejudices 
may be overcome by legislation, and that 
equal rights cannot be secured to the Negro 
except by an enforced commingling of the 
two races. We cannot accept this proposi- 
tion. If the two races are to meet on terms 
of social equality, it must be the result of 
natural affinities, a mutual appreciation of 
each other's merits and a voluntary consent 
of individuals. * * * Legislation is power- 
less to eradicate racial instincts or differ- 
ences, and the attempt to do so can only 
result in accentuating the difficulties of the 
present situation. If the civil and political 
rights of both races be equal, one cannot 
be inferior to the other civilly ° ° ° or polit- 
ically. If one race be inferior to the other 
socially, the Constitution of the United 
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States cannot put them upon the same 
plane.” 


That case was decided by the United States 
Supreme Court in 1896. It has been recognized 
law ever since. The people of this State and of 
the country have lived under it and guided their 
lives by it for sixty years. It has never been 
over-ruled. It states eternal truth. 

The school segregation decisions (Brown v. 
Board of Education, Briggs v. Elliott et al., 
847 U.S. 483, 98 L.Ed 873) did not in fact 
reverse Plessy v. Ferguson, but expressly limited 
their application to the field of education. In 
those cases it was expressly stated that the 
Plessy v. Ferguson decision involved “not edu- 
cation but transportation” and that under the 
doctrine of that case “equality of treatment is 
accorded when the races are provided substan- 
tially equal facilities, even though those facili- 
ties be separate”. 

It seems to this Commission that in order to 
sustain the Complaint in the bus suit, and re- 
verse Judge Timmerman’s Order, it would 
clearly be necessary as a first prerequisite for 
the United States Supreme Court to flatly over- 
rule the decision in the above cited Plessy v. 
Ferguson case and then for that decision to be 
made retroactive. 


It is established, however, by all the best 
writers on jurisprudence, including many dis- 
tinguished members of the United States Su- 
preme Court, that decisions of the highest 
tribunal should never be overruled except for 
the most cogent reasons. Especially they should 
not be overruled where, as was stated by Mr. 
Chief Justice Taney in the case of Pollard v. 
Kibbe, 9 How 471, 18 L.Ed. 220, social customs 
and rights have been established “upon the 
faith and confidence reposed in the judgment of 
this Court” or where, as stated by Mr. Justice 
Frankfurter in Helvering v. Hallock, 309 U.S. 
106, 84 L.Ed. 604, “by the accretion of time 
and the response of affairs, substantial interests 
have established themselves” in reliance on such 
decisions. 

In the case of Western U. Teleg. Co. v. Penn- 
sylvania R. Co., 195 U.S. 540, 49 L.Ed. 312, it 
was said by Mr. Justice Brewer: 


“And I am of the opinion that when the 
court has construed a statute of Congress, 
and that construction has remained for more 
than a quarter of a century neither changed 
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by any judicial decisions nor set aside by 
any congressional legislation, it ought not to 


be disturbed except for the most cogent 
reasons”. 


In Screws v. United States, 325 U.S. 91, 89 
L.Ed. 1495, the Court, speaking, through Mr. 
Justice Douglas, said that “a rule of law formu- 
lated after mature consideration, should be good 
for more than one day only”. 

In the recent case of Helvering v. Griffith, 
318 U.S. 371, 411, 87 L.Ed. 848, the true rule 
as stated by-Mr. Justice Jackson, speaking for 
the Court, was “that a long period of accommo- 
dations to an older decision sometimes requires 
us to adhere to an unsatisfactory rule to avoid 
unfortunate practical results from a change”. 

And in the recent case of United States v. 
South-Eastern Underwriters Asso., 322 U.S. 538, 


562, 88 L.Ed. 1440, it was stated by Mr. Chief 
Justice Stone: 


“ ® * * Long continued practical construc- 
tion of the Constitution or a statute is of 
persuasive force in determining its meaning 
and proper application. * * * 

“* * © But the rule of stare decisis embodies 
a wise policy because it is often more im- 
portant that a rule of law be settled than 
that it be settled right. * * * And before 
overruling a precedent in any case it is 
the duty of the Court to make certain that 
more harm will not be done in rejecting 


than in retaining a rule of even dubious 
validity.” 


In the light of the foregoing decisions, this 
Commission cannot believe that the United 
States Supreme Court should or would reverse 
the decision in the above cited Plessy v. Fergu- 
son case. 

This Commission, as a matter of fact, knows 
that during the past sixty years, in reliance 
upon that decision and also upon the decision 
of the South Carolina Supreme Court in Smith 
v. Chamberlain, 88 S.C. 529, 17 S.E. 3871, de- 
cided in 1893, the people of South Carolina, 
both white and colored, have become ac- 
customed to separate transportation facilities 
for the races, and a state of harmony between 
the races has prevailed in this State. 

For the courts at this late date to reverse 
those decisions and the practice and customs 
which have prevailed here for over sixty years 
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would undoubtedly cause great unrest and ten- 
sions between the races in this State. 

This Commission is reliably informed that 
part of the tactics of the Communist party in 
this country is to create tensions among the 
races. This Commission knows that the courts 
of this country have no real purpose or desire 
to further the aims and ends of the Communist 
party in this country. But this Commission like- 
wise knows that for the courts at this time to 
upset the practice and custom which has pre- 
vailed in this State for over sixty years would 
increase racial tensions in this State and to that 
extent would promote the ends and aims of 
the Communist party. 


This Commission very earnestly feels that if 
there be any conflict in spirit or principle be- 
tween the pending bus suit (Flemming v. S. C. 
Electric & Gas Company) and the decisions of 
the United States Supreme Court in the recent 
segregation cases (Brown v. Board of Educa- 
tion, 347 U.S. 483, and Bolling v. Sharpe, 347 
U.S. 497), it would be much more in order for 
that Court to reconsider and reverse the de- 
cisions in the school segregation cases. 

Finally, and even more important, this coun- 
try now has the same Constitution that it had 
in 1896 when the Plessy v. Ferguson case was 
decided. That Constitution has not been 
amended. Certainly it has not been amended 
in the method provided therein for amendments 
to the Constitution. This Commission cannot 
see how the same constitution can mean one 
thing in 1896 and a very different thing in 1956. 

The former Mr. Justice Harlan in the case of 
Standard Oil Company v. The United States, 
921 U.S. 82, 55 L.Ed. 619, decided in 1910, 
forcibly called attention to the danger flowing 
from “the usurpation by the judicial branch of 
the Government of the functions of the legis- 
lative department”, saying, among other things: 


“# ® ® The illustrious men who laid the 
foundation of our institutions deemed no 
part of the national Constitution of more 
consequence or more essential to the perma- 
nency of our form of government than 
the provisions under which were distributed 
the powers of government among three 
separate, equal, and co-ordinate depart- 
ments,—legislative, executive, and judicial. 
This was at that time a new feature of gov- 
ernmental regulation among the nations of 
the earth, and it is deemed by the people of 
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every section of our country as most vital 
in the workings of a representative republic 
whose Constitution was ordained and 
established in order to accomplish the ob- 
jects stated in its Preamble by the means, 
but only by the means, provided, either ex- 
pressly or by necessary implication by the 
instrument itself. No department of that 
government can constitutionally exercise the 
powers committed strictly to another and 
separate department. ° ° ° 

“° * © I am impelled to say that there is 
abroad in our land a most harmful tendency 
to bring about the amending of constitutions 
and legislative enactments by means alone 
of judicial construction.” 


Mr. Justice Harlan continued by saying that 
when a public policy had been established by 
those charged with the establishment of such 
policy under the Constitution “all concerned 
must patiently submit to what has been lawfully 
done until the people of the United States—the 
source of all national power—shall, in their own 
time * * * require a change of that policy”, and 
that to side-step the constitutional process “mere- 
ly by judicial construction, that is, by indirection, 
is a blow at the integrity of our governmental 
system, and in the end will prove most danger- 
out to all. Mr. Justice Bradley wisely said, 
when on this bench, that illegitimate and un- 
constitutional practices get their first footing by 
silent approaches and slight deviations from 
legal modes of legal procedure. We shall do well 
to heed the warnings of that great jurist”. 

It seems to the Commission that it is peculiarly 
appropriate for all at this time to heed that 
warning. 

This Commission is charged by law with the 
duty and responsibility of regulating the rates 
and service of the transportation agencies in the 
State of South Carolina. 

For the reasons hereinabove stated, the Com- 
mission holds and finds that it is in the public 
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interest that the decision of the District Court 
in the pending bus suit be upheld and that the 
Commission, through its General Counsel, 
should take whatever actions may be necessary 
and proper to that end. 

The Commission desires also to say that this 
action is being taken after consultation with the 
Governor of the State and with the Attorney 
General. 


IT IS THEREFORE ORDERED AND AD- 
JUDGED BY THE SOUTH CAROLINA PUB- 
LIC SERVICE COMMISSION that its General 
Counsel be, and he hereby is, authorized and 
instructed, in the name of the State of South 
Carolina and in cooperation with the Attorney 
General, to appear and file a brief as amicus 
curiae in the said bus suit now pending on ap- 
peal to the Court of Appeals for the Fourth 
Circuit with a view to upholding the decision of 
the District Court. 

Let a copy of this Order be furnished to the 
President and to the Attorney General of the 
United States, to the Interstate Commerce Com- 
mission, to the governors and the public serv- 
ice commissions of each of the several states, to 
the South Carolina members of the United 
States Congress, and to the members of the 
South Carolina Legislature. 


SOUTH CAROLINA PUBLIC SERVICE 
COMMISSION 
Hugh C. Brown 
Chairman 
Charles A. Rice 
Vice Chairman 
Winchester Smith 
Edward Wimberly 
Clyde F. Boland 
J. Lewis Moss 
John J. Snow 


CONSTITUTING THE SOUTH CAROLINA 
PUBLIC SERVICE COMMISSION 





PUBLIC ACCOMMODATIONS 
Apartment Buildings—Canada 


In the MATTER of an Alleged Discrimination Practised by S. L. SHIELDS Against Sid Forbes. 
Report of a Commissioner Appointed by the Minister of Labour of Ontario, July 16, 1956. 


SUMMARY: A Negro in Toronto, Ontario, brought a complaint under the Fair Accommoda- 
tions Practices Act, Statutes of Ontario, 1954, Chapter 28, against the owner of an apartment 
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building in that city. The complaint alleged that the apartment owner had refused to rent an 
apartment to the complainant because of his race or color. The complaint was referred to a 
commissioner for investigation and report. The commissioner found that discrimination on 
the basis of race or color had, in fact, been practiced by the apartment owner, but that the 
Ontario statute did not reach such discrimination, the apartment building not being a place 


of public accommodation under the statute. 


The Honourable Charles Daley, 
Minister of Labour, 

Parliament Buildings, 

Toronto, Ontario. 


Dear Sir: 


Pursuant to the provisions of the above statute 
I was appointed by you a Commissioner to in- 
quire into and report on a complaint made by 
Mr. Sid Forbes that he was denied accommoda- 
tion because of his colour at an apartment house, 
3884 Bathurst Street, Toronto, owned and 
operated by Mr. S. L. Shields carrying on busi- 
ness under the name of Shields Investments, 
Reg’d., 2349 Yonge Street, Toronto, on or about 
the 25th day of May, 1956. 

On Friday, the 6th day of July, 1956, a public 
hearing was held at Toronto at which the Com- 
plainant was represented by Andrew Brewin, 
Q.C., and the Respondent was represented by 
G. R. Dryden, Q.C. Evidence was adduced 
by the Complainant and submissions were made 
by Counsel for each of the parties. 

I find the facts to be as follows: 

The Complainant is a Canadian citizen and is 
a Negro and is readily recognizable as such. He 
is an educated man and holds a responsible posi- 
tion as a sales organizer. At all material times he 
resided at 59 Vinci Crescent, Toronto, but was 
seeking other accommodation for himself and 
his family, which consists of his wife and two 
children. In response to an advertisement in the 
Toronto Daily Star newspaper on May 19th, 
1956 (Exhibit #1) he applied at the Edi-Lou 
Apartments on Bathurst Street with a view to 
renting an apartment. The Edi-Lou Apartments 
are housed in several large apartment buildings 
numbered 8880 to 3884 inclusive on Bathurst 
Street. The Complainant spoke to a Mrs. LeBlanc 
who occupied an apartment in Number 3880 in 
front of which was a sign to the effect that 
apartments were available for renting. Mrs. 
LeBlanc informed the Complainant that she 
handled the rentals for the owner and she con- 
ducted him to Number 3884 where she intro- 
duced him to her husband. The husband showed 


a three and one-half room ground level apart- 
ment to the Complainant and the Complainant 
was told that this apartment was for rent and 
available. On May 21st the Complainant called 
again at the apartment bringing with him his 
wife and children and they were shown through 
it by Mrs. LeBlanc. A short time later, when the 
Complainant’s wife and children had returned 
home, the Complainant gave to Mrs. LeBlanc his 
cheque for $25 payable to the order of Shields 
Investments, Reg’d. This cheque was made out 
on a blank form on which the name of the payee 
was printed. The Complainant also filled in the 
blanks on a form furnished to him by Mrs. Le- 
Blanc and styled “Application and Agreement to 
Lease, Shields Investments, Reg’d.” (The cheque 
and the Application were filed as Exhibits =? 
and #3 respectively at the hearing.) The Appli- 
cation form as filled in by the Complainant, gave 
complete particulars with respect to size of the 
Complainant’s family, ages of the children, oc- 
cupation of the Complainant and so forth. The 
rental price for the apartment was given as $95 
and the Complainant was to lease it for one year 
with possession to be given June Ist, 1956. No 
qualifications or conditions were made known to 
the Complainant and he was supplied with colour 
charts for the purpose of choosing colours to be 
used in redecorating the apartment. 

Despite the fact that Mr. and Mrs. LeBlanc 
had each informed the Complainant of the fact 
that the apartment was available the Complain- 
ant received a telephone call, later in the week, 
from a man who identified himself as Mr. 
Shields, the Respondent herein, and who ac- 
knowledged that he was “connected with the 
apartment buildings. The Respondent advised the 
Complainant that the apartment had been rented 
previously and was not available. The Complain- 
ant went again to see Mrs. LeBlanc who ex- 
pressed her regrets but stated that the apartment 


‘had been rented to a Mrs. or Miss Smith six 


weeks before. The Complainant then visited the 
Respondent at the office of Shields Investments. 
Reg’d where he was told that the only reason for 
not renting to him was because of the prior 
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renting. The Complainant was told, upon making 
inquiry, that there were other apartments avail- 
able for renting at $100 to $115 per month but 
when the Complainant offered to rent one of 
these he was refused by the Respondent and 
advised the apartments were already rented. 
The Respondent offered to retumn the Com- 
plainant’s cheque to him but the Complainant 
declined to accept it. The Complainant later re- 
turned with a police officer to the Respondent's 
office but was told by him that he had nothing 
more to say and return of the cheque was again 
offered and refused. The cheque was subse- 
quently returned to the Complainant by mail. 


[Complaint Filed] 


As a result of what had transpired the Com- 
plainant filed a Complaint under the provisions 
of the Statute. Mr. J. F. Nutland, an enforce- 
ment officer, interviewed the Respondent who 
denied any intention of discriminating against 
the Complainant and excused his actions on 
the ground that the Complainant has two chil- 
dren and that he, the Respondent, was trying to 
“cut down on” the number of children in the 
apartment building. (At this point it is significant 
to note the words “children welcome” in the 
advertisement already referred to in this report). 

Mr. Nutland was also told by the Respondent 
that the apartment in question was rented and 
an exchange of correspondence between Mr. 
Nutland and the Respondent subsequently 
took place (Exhibits +4 to +7 inclusive) but 
nothing came of it. Although Mr. Nutland in- 
quired about the address of the Miss Smith, who 
was supposed to have rented the apartment, he 
could not obtain any information about it from 
the Respondent. 


The contractual relationship of the parties as 
the result of what took place is not a subject 
with which this report is concerned. I have no 
hesitation, however, in drawing from the facts, 
as I have found them, the logical and irresistible 
inference that the Complainant was denied ac- 
commodation by the Respondent because of his 
colour. All the evidence at the hearing, and I 
have not touched on all of it herein, is inconsist- 
ent with any other conclusion. It is also worth 
noting that no evidence was given by or on be- 
half of the Respondent. 

I have been asked by Counsel for the Com- 
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plainant, in anticipation of a finding of fact 
favourable to his client, to hold that Section #2 
of the Statute is applicable. I was asked further 
to find that an offence under the Statute had been 
committed by the Respondent and to recom- 
mend the prosecution of the Respondent for such 
offence. Counsel for the Complainant readily ac- 
knowledge that the major problem with which 
the inquiry is concerned is the meaning of the 
aforesaid section and particularly the words “to 
which the public is customarily admitted”. He 
emphasized the necessity of examining the pur- 
pose of the Statute and particularly pointed to 
the reference in the preamble to the Universal 
Declaration of Human Rights as proclaimed by 
the United Nations. He further stressed that 
the Statute should be examined with a broad 
outlook emphasizing public policy rather than 
mere private morals and behaviour and stated 
that the Legislature of this Province must be 
presumed to have approached the matter in this 
way. He referred to the law that has been laid 
down with respect to restrictive covenants and 
to certain statutes as illustrating the intention of 
the Legislature to furnish the weapons to strike 
at discrimination whenever and wherever it be- 
comes apparent. He further contended that the 
broad policy of the Statute is such as to include 
the type of multiple accommodation with which 
this inquiry is concerned as “accommodation— 
to which the public is customarily admitted” 
although he did not suggest that it would apply 
to the renting of a room in a private residence 
since a man’s home is still his castle. He further 
submitted that when the owner of accommoda- 
tion opens it to the public he comes under the 
Statute and that, in the instant case, the accom- 
modation is far removed from the case where 
the principle of privacy can keep out the opera- 
tion of the Statute. 


[United States Legislation] 


Counsel for the Complainant conceded that 
legislation made by various governing bodies in 
The United States of America, to which he had 
made reference was of little assistance in the 
instant case. 

Counsel for the Respondent, at the opening 
of the hearing, took objection, by way of Motion, 
to the application of the Statute to this case 
stressing particularly the preamble to the Stat- 
ute and the words “to which the public is cus- 
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tomarily admitted”. He referred in support of 
his Motion to certain passages in Hansard 
(1954), particularly at pages 874 and 1079, when 
the draft legislation was before the Legislature. 
However, at my suggestion that this constituted 
argument which should follow the hearing of 
evidence Counsel left his further submissions 
until that time. He stressed the fact that this 
Commission is concerned with what the law is 
and not with what it should be. He further sub- 
mitted that his client did not, on the evidence, 
refuse accommodation to the Complainant on 
personal grounds. He further pointed out that 
legislation in the State of New York dealing with 
discrimination referred to public places such as 
hotels and dealt only with housing accommoda- 
tion supported by public funds. He further em- 
phasized that the discussion in the Ontario Legis- 
lature, when the Bill was before it, was con- 
siderably more important as a guiding factor 
in this inquiry than legislation passed in the 
United States of America. 

Having already found the facts and drawn an 
inference therefrom I must consider the applica- 
bility of the Statute thereto. 


[Apartments Not Within Statute] 


It is common knowledge that there is a grad- 
ation of accommodation, rented to those in 
search of it, beginning at the one extreme with 
the hotel or inn and coming down to the room in 
a private home let to the so-called “boarder.” 
Between these extremes are numerous types of 
hostelries such as apartment houses and apart- 
ment hotels and various combinations thereof. 
This report, however, is confined to the facts of 
the instant case in relation to the Statute. It is 
not a report dealing with accommodation in gen- 
eral nor does it concern itself with fundamental 
human rights and public policy. Echoing the 
words of Counsel for Respondent, my duty is to 
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find what the law is with respect to the facts of 
the instant case and not what it should be and 
to report accordingly. 

I find myself unable to give to the wording 
of Section 2 of the Statute the meaning attributed 
to it in relation to the facts of the instant case 
by Counsel for the Complainant. Taking his sub- 
mission in a very broad form it amounts to the 
proposition that any owner who, for profit, opens 
up accommodation to the public comes under 
the Statute. I fail to see how the common type 
of apartment house, such as that owned by the 
Respondent, can possibly be considered as open 
to the public nor how it can be considered to 
be a place to which the public is customarily 
admitted. On the contrary, it would appear to 
me that the whole scheme of operation of 
such places is designed to ensure maximum pri- 
vacy to those persons who have their lodgings 
in them. The owner of such a building who uses 
the medium of the press or places a sign on his 
lawn to advertise a vacancy surely does not there- 
by throw his building open to the public. He, in 
fact, reserves the right to scrutinize a prospective 
tenant and to reject him if, for any reason, (and 
there may be many reasons having nothing to do 
with race, creed or colour), he deems it advis- 
able to do so. 

Under any circumstances the plain meaning 
of the language of the statute seems to be such 
that the Complaint in the instant case is not with- 
in its scope. I have not been referred to any 
extrinsic aid in interpreting the statute which 
would permit me to reach any other conclusion. 

Accordingly I do not recommend that any 
action be taken on the Complaint filed. 


All of which is respectfully submitted. 
Dated at Bracebridge, Ontario, this 16th day of 
July, 1956. 

Douglas C. Thomas, 


Commissioner. 





PUBLIC ACCOMMODATIONS 
Hospitals—Michigan 


(See the report of the Detroit Medical and Hospital Study Committee, p. 1123.) 


EMPLOYMENT 


Physicians and Nurses—Michigan 


(See the report of the Detroit Medical and Hospital Study Committee, p. 1123.) 
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EMPLOYMENT 
Fair Employment Laws—New York 





RACE RELATIONS LAW REPORTER 


The New York State Commission Against Discrimination and its chairman released a state- 
ment on October 2, 1956, concerning racial discrimination in employment by airlines in that 


state. (See also, In re Jeanpierre, 1 Race Rel. L. Rep. 685 [N. Y. Sup. Ct. 1956]). That 


statement follows: 


The following joint statement was released 
today by Commissioner Charles Abrams, Chair- 
man of the State Commission Against Discrimi- 
nation: 


“Progress in the broadening of employ- 
ment opportunities within the airlines indus- 
try was reported in a joint statement issued 
today by the State Commission Against Dis- 
crimination and a committee composed of 
representatives of the certificated airline car- 
riers operating in New York State. 

“Commissioner Charles Abrams, Chair- 
man of the State Commission Against Dis- 
crimination in making public a report of 
progress, said that conference meetings have 
been taking place during the past five 
months, Thé principle of non-discrimination 
in the hiring and upgrading of labor has 
been generally accepted among the major 
employers, including the airlines in the state. 
The airlines reiterated their policy of judg- 
ing applicants in all categories of employ- 
ment and of upgrading on the basis of merit 
and without regard to race, creed, color or 
national origin. As a direct by-product of 
that policy, the airlines indicated there 
would be no solicitation of applicants from 
employment agencies, training schools, or 
other sources which discriminate in the 
referral of job candidates. 

“The educational program already under 
way in New York State whereby airline per- 
sonnel are acquainted with this policy will 
be intensified and expanded. The overall 
objective will be to encourage employment 
policies and procedures fully in keeping 
with the New York State Law Against Dis- 
crimination. 

“The airline representatives and members 
of the Commisssion agreed to meet in further 
conferences for fulfillment of these objec- 
tives. It was recognized that because of the 


nation-wide and international scope of air- 
line service, certain operational problems 
remain to be solved, but positive steps were 
being taken which should lead to further 
progress in widening the base of employ- 
ment opportunities.” 


Mr. Abrams said that the new statement of 
policy was the culmination of an intensive series 
of conferences between the Commission and the 
leaders in the airline industry conducted since 
last May. The conferences followed a study 
ordered by the Commission of airlines hiring 
policies. The conferences which led to the new 
policy were participated in by the full member- 
ship of the Commission and by representatives 
of the 18 large scheduled airlines operating in 
the State. The airlines represented in these dis- 
cussions included: American Airlines, Braniff 
International Airways, Capital Airlines, Delta 
Airlines, Eastern Airlines, Mohawk Airlines, 
Northwest Airway, New York Airways, North- 
east Airlines, Pan American Airlines, Riddle Air- 
lines, Seaboard and Western Airlines, Trans- 
World Airlines and United Airlines. 

Mr. Abrams said that after two meetings with 
the representatives of the airlines, the Commis- 
sion and the airlines agreed to appoint a com- 
mittee to investigate into how progress could 
be made in line with a broad non-discrimination 
policy. The- airlines agreed to the appointment 
of an 8-man sub-committee to work with the 
Commission and its staff toward carrying out the 
new policy. He said that several conferences 
were held with the sub-committee and that such 
meetings would continue for the purpose of at- 
taining the objectives set forth, Mr. Abrams 
pointed out that the basic policies agreed to 
were to be implemented on a nation-wide basis. 
He also said that this agreement would have 
no effect on pending or subsequent complaints 
which would continue to be processed pursuant 
to the State Law Against Discrimination. 
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On October 1, 1956, the President’s Committee on Government Contracts submitted its third 
annual report covering the period July 1, 1955 through June 30, 1956. That report, with its 
letter of transmittal, is reproduced below. The appendices to the report, Executive Orders 
10479 and 10557 establishing the Committee and a list of committee personnel, are omitted. 


Letter of Transmittal 


October 1, 1956. 


Mr. PRESIDENT: 

Your Committee on Government Contracts 
submits the third annual report of its activities, 
covering the period from July 1, 1955, through 
June 30, 1956, as required by Executive Order 
10479. 

The Committee is able to report substantial 
progress in extending your policy of equal eco- 
nomic opportunity for all persons employed or 
seeking employment on work done under Gov- 
ernment contracts, and to report that this policy 
is having an increasingly favorable effect on all 
employment. 

This program has been advanced by the con- 
scientious effort of Government agencies, lead- 
ers of industry, local and international labor 
unions, State and municipal Government agen- 
cies, and civic organizations throughout the 
country. Your interest and active support have 
been an indispensable factor. 

More and more Americans today are respond- 
ing to your call for each person to help, in any 
way he can, to make equality of economic op- 
portunity a living fact. 


Respectfully submitted, 
Ricuarp Nixon, Chairman 


FreD Lazarus, Jr. 
Georce B. McKrssin 
GEoRGE MEANY 
James P. MITCHELL 
WIiLuiAM MITCHELL 
GrorcE T. Moore 
James M. Nasnit, Jr. 
Tuomas P., PIKE 
HELEN Rocers Rep 
Wa ter P. REUTHER 
Witu1aM P. Rocers 
Joun A. RoosEvELT 
Ivan L. W1ILIs 

Joun Minor WispoMm 


Foreword 


This report of the President’s Committee on 
Government Contracts describes the Commit- 
tee’s activities in advancing the National Equal 
Job Opportunity program from July 1, 1955, 
through June 30, 1956. 


These activities have been designed to: 

1. Assist the contracting agencies in making 
more effective their enforcement of the non- 
discrimination clause; 

2. Persuade contractors to give maximum co- 
operation in ending discrimination in em- 
ployment; 

3. Cooperate with other organizations having 
similar objectives; and, 

4, Inform the public of the economic neces- 
sity to extend Equal Job Opportunity 
throughout American business and industry. 


It is believed that only by working with all 
these elements of the Nation can the mission of 
the Committee be properly accomplished. 


Equal Job Opportunity 
Through Industrial Meetings 


The President’s Committee on Government 
Contracts has supported the efforts of the con- 
tracting agencies to obtain compliance with the 
nondiscrimination clause of Government con- 
tracts by participating in meetings and individ- 
ual discussions with Government contractors and 
other business leaders. 

The presidents or board chairmen of 55 com- 
panies which employ approximately 2,500,000 
people attended an Equal Job Opportunity Con- 
ference convened in Washington October 25, 
1955, at the invitation of President Eisenhower. 

After hearing talks by Chairman Richard Nix- 
on, Vice Chairman James P. Mitchell, Secretary 
of Commerce Sinclair Weeks, and Deputy Secre- 
tary of Defense Reuben B. Robertson, Jr., they 
exchanged off-the-record views and experiences 
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on the establishment of Equal Job Opportunity 
in their own organizations. 


Management Leadership Needed 


These business leaders agreed that firm and 
active support of an Equal Job Opportunity 
policy by top management is the best assurance 
of its success. They also agreed that on this 
basis, a merit employment policy can be carried 
out successfully anywhere in the Nation. 

Most of the difficulties that businessmen fear 
in connection with the implementation of a 
change of policy never occur, and those that do 
occur are mild in form and can be overcome by 
firm leadership, the conferees agreed. 

The National Urban League in December 
1955, convened a meeting of 35 personnel execu- 
tives of companies that had been represented at 
the October conference to work out ways for 
implementing the policies that had been dis- 
cussed. 

The National Equal Job Opportunity pro- 
gram and the discussions of the Conference also 
were reviewed at the Chicago Field Advisors’ 
meeting of the Small Business Administration 
Advisory Board by members who had attended 
the Washington conference. 

Two meetings were held with leaders of the 
Nation’s principal airlines as a part of a coopera- 
tive program to improve economic opportunity 
for minority workers in that field. 

The Committee’s Subcommittee on Common 
Carriers met with senior representatives of ma- 
jor airlines in Washington on November 17, 
1955. They discussed the advantages of an Equal 
Job Opportunity program and explored ways 
in which the carriers and the Committee might 
cooperate toward achieving it. This meeting was 
followed on February 8, 1956, by a meeting with 
senior personnel executives of 14 major airlines. 


Airlines Provide Job Opportunities 


Since those meetings the Committee has been 
advised by the carriers that minority workers, 
and particularly Negroes, are employed in an in- 
creasing number of classifications, including 
those of equipment serviceman, shop and auto- 
motive mechanic, senior mechanic and lead 
mechanic, telephone sales agent, general clerk, 
ramp service employee, and reservations agent. 

Eleven major airlines which employ 2,000 or 
more people each are advising the Committee 
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quarterly and in detail of their progress in ex- 
tending the Equal Job Opportunity policy to 
their various job classifications. 


Dallas Advances Own Program 


A recent follow-up visit to Dallas by a mem- 
ber of the Committee’s staff revealed the prog- 
ress that city has made in providing economic 
equality for all of its people since the Committee 
met with community leaders there in May 1955. 

The Committee had gone to Dallas at the in- 
vitation of the Dallas Chamber of Commerce 
and the Dallas Citizens Council to meet with 
approximately 50 community leaders and execu- 
tives of companies holding Government con- 
tracts. 

Dallas community leaders since then have 
taken steps to establish and finance a permanent 
organization which will carry on a program to 
extend economic equality throughout the city. 


Equal Job Opportunity 
Through the Complaint Process 


The complaint process is vital to the Commit- 
tee’s program. It provides the private citizen 
with the means to exercise his Constitutional right 
to petition the Government for redress of a 
grievance. If he believes his employment oppor- 
tunities on Government contract work are re- 
stricted because of discrimination based on race, 
religion, color, or national origin, he may file a 
complaint with the Committee or the contracting 
agency. 

The process also is important because it en- 
ables the Committee and the contracting agen- 
cies to seek corrective action when there is evi- 
dence that a contractor is not complying with 
the nondiscrimination clause which Executive 
Order 10557 requires be included in his Govern- 
ment contract. 

The Committee has sought to make the com- 
plaint process as effective as possible by treat- 
ing individual complaints on the broadest pos- 
sible basis. 


Program Seeks General Compliance 


First, the Committee and the cooperating con- 
tracting agencies do not limit their concern to the 
specifics of a complaint when investigation re- 
veals that there is a general lack of compliance 
in the contractor's policies and practices. Under 
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these circumstances, the complaint file is kept 
active after the settlement of the specific griev- 
ances, while periodic examinations are made to 
follow the contractor’s general progress in mak- 
ing his policies and practices conform with his 
contractual obligations. 

Secondly, when complaints reveal that the 
general employment patterns of an industry are 
not in compliance with the nondiscrimination 
clause, the Committee extends its negotiations to 


obtain Equal Job Opportunity on an industry- 
wide basis. 


The Committee received 205 complaints be- 
tween the time of its organization in August 
1953, and June 30, 1956, and disposed of 129 of 
them. An additional 76 still are being processed. 

Complaints filed with the Committee during 
the year ending June 30, 1956, totaled 58. The 
Committee disposed of the same number during 
that period. 

Six of the 76 complaints in process on June 
30, 1956, were filed a short time before and had 
not yet been referred to the agency holding a 
contract with the company involved. Thirty- 
five were currently under investigation and an 
additional 19 had been investigated and their 
disposition awaited further study by the Com- 
mittee’s Subcommittee on Review. The remain- 
ing 16 cases have been referred to special or 
standing subcommittees for further study and ne- 
gotiation with the contractors concerned. 

Industries which employ tens of thousands of 
people have provided new employment oppor- 
tunities for members of minority groups as a re- 
sult of the work of the Committee and the con- 
tracting agencies in negotiating the settlement of 
complaints. 

Equal Job Opportunity has been extended in 
the last year in the design and manufacture of 
aircraft and missiles, oil refining, petro-chemicals, 
meat packing, the development and use of atom- 
ic energy, and the communications industry. 


THE OIL REFINING INDUSTRY offers 
greater opportunity for minority workers as a 
result of the satisfactory resolution of a com- 
plaint against one of the major companies. Most 
of the major refining companies in the Gulf Coast 
region either have adopted the Equal Job Op- 
portunity policy since then or are well along in 
their preparation for that move. 

The traditional pattern of employment in the 
oil refining industry there had provided for two 


distinct labor forces. Negroes were recruited in- 
to a separate labor department and other employ- 
ees were taken into the all-white mechanical 
and processing departments of the refineries. 
Negroes were denied the right of transfer to or 
entry into the mechanical and processing jobs. 
The refineries which have made or are pre- 
paring for changes in their employment policy 
have followed the pattern established by the 
company against which the first complaint was 
filed, by providing for the free mobility of Negro 
employees out of the labor department upward 
into other departments as rapidly as their quali- 
fications and the existing vacancies permit. 


THE CHESAPEAKE AND POTOMAC TEL- 
EPHONE Company of Washington, D. C., has 
employed Negro women as telephone and tele- 
type operators. Fifteen’ of the Nation’s 20 major 
telephone companies now employ minority work- 
ers in operator positions. 


THE DOUGLAS AIRCRAFT Company is 
providing additional employment opportunities 
for minority workers at its Tulsa plant, including 
semi-skilled and skilled production positions. 
Some also are employed in clerical positions, 
and others have been promoted to positions on 
the flight line, where new bombers go through 
their final test steps before they are first flown. 

The Douglas Company's Equal Job Oppor- 
tunity program has been hampered by lack of 
skilled men among minority applicants and the 
company has offered its assistance to the local 
school system in the development of vocational 
training which will prepare high school students 
for production work in the airframe industry. 


THE McDONNELL AIRCRAFT Corpora- 
tion in St. Louis employs Negroes in more than 
40 job classifications, ranging from unskilled to 
professional, and including positions in the fiscal 
department, the personnel office, airplane engi- 
neering, and missile engineering. 


THE MEAT PACKING INDUSTRY now of- 
fers white collar as well as production employ- 
ment to minority workers. A special subcommit- 
tee has worked with executives of the industry 
in connection with the continued development 


. of an Equal Job Opportunity program. 





1. Sixteen major telephone companies were employing 
Negro telephone operators at the time this report was 
published. The Chesapeake and Potomac Telephone 
Company of Maryland began employing Negro women 
in operators’ positions after June 30, 1956. 
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ATOMIC ENERGY installations have pro- 
vided an increasingly wide range of employment 
opportunities for minority workers at Ports- 
mouth and Fernald, Ohio; Oak Ridge; Paducah; 
and at the Savannah River plant. 


THE WESTERN ELECTRIC Company plant 
at Winston-Salem, North Carolina, has made en- 
couraging progress in advancing Negro employ- 
ees into semi-skilled and skilled production posi- 
tions, technical posts, and clerical and secretarial 
work. 


THE COMMITTEE has closed 22 of the 28 
cases filed by the Bureau on Jewish Employ- 
ment Problems in Chicago. Each of the com- 
plaints charged that specific Government con- 
tractors had practiced discrimination by placing 
employment agency job orders which excluded 
specific groups from consideration. All of the 
complaints charged religious discrimination and 
some also charged racial discrimination. 

The Committee found that it had no jurisdic- 
tion in seven of the 28 cases and these were 
closed. Fifteen other cases were closed after the 
contractors took steps to eliminate or prevent 
the discriminatory practices charged. The re- 
maining six cases still are under investigation 
and study by the Committee. 


Equal Job Opportunity 
Through Compliance Reviews 


Compliance reviews were established to pro- 
vide spot checks on the effectiveness of the non- 
discrimination program. During the year the 
scope of the review program was extended to 
cover a broader cross-section of Federal con- 
tractors, whose employment policies will be re- 
viewed annually. The new approach will give 
more concrete information on the Committee’s 
success to date, as well as firm year-to-year meas- 
urement of future progress. 

Another major advance in the compliance re- 
view program was the publication of the manual 
for the guidance of compliance officers. It pro- 
vides the first definitive guide for the field work 
of the compliance officer by describing the kinds 
of information needed for the review of a con- 
tractor’s personnel practices. 

The manual originally was intended for dis- 
tribution only to Federal contracting agencies 
for the use of their personnel, but the demand 
from contractors and from non-governmental or- 
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ganizations has been so large that the Committee 
arranged for the sale of the publication through 
the Government Printing Office. 


The impact of the manual was evident in the 
quality of compliance reviews made by the agen- 
cies after its publication. Reports of these re- 
views demonstrated a more penetrating analysis 
of the contractors’ personnel practices and more 
thorough investigation of factors relating to those 
practices. 

These reports also gave the Committee more 
information regarding the availability of quali- 
fied members of minority groups for existing 
openings, and concerning the degree to which 
the stated policy of a company is reflected in 
employment practices. 

Compliance reviews conducted during the 
year beginning July 1, 1956, are expected to 
cover approximately 600 business and industrial 
establishments located in 25 standard metropoli- 
tan areas which have large minority populations. 
Most of the facilities selected for this review 
program will be those of the largest Government 
contractors. 

The metropolitan areas in which the expanded 
compliance review program will receive special 
emphasis are Atlanta, Baltimore, Birmingham, 
Cleveland, Chicago, Cincinnati, Dallas, Detroit, 
Houston, Indianapolis, Jacksonville, Kansas 
City, Los Angeles, Louisville, Memphis, Nash- 
ville, New Orleans, New York City-Northeastern 
New Jersey, Norfolk-Portsmouth, Philadelphia, 
Pittsburgh, Richmond, St. Louis, San Francisco- 
Oakland, and Washington, D. C. 

Reviews conducted during the past year cov- 
ered the major industrial employment areas of 
the United States and major activities carried 
on under Government contract: They revealed 
that: 


* Government contractors are becoming increas- 


ingly aware of their responsibility for compli- 
ance with the nondiscrimination clause. 
Strong Equal Job Opportunity programs are 
found in businesses and industries in all parts 
of the country. 

Contractors report their inability to find mem- 
bers of minority groups among qualified ap- 
plicants for employment. 

More progress has been made in establishing 
Equal Job Opportunity by contractors who 
have given wide distribution to a written state- 
ment of a nondiscrimination policy than by 


° 
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contractors who rely on verbal communica- 
tions. 


Members of minority groups usually are re- 
luctant to apply for positions unless they have 
positive knowledge that the company employs 
without regard to race, religion or national ori- 
gin. 

Many contractors have made more progress in 
establishing an Equal Job Opportunity pro- 
gram in their production departments than 
they have in office areas and other white-collar 
departments. 


Equal Job Opportunity 
Through Educational Activities 


The Committee’s educational programs dur- 
ing the past year have promoted Equal Job Op- 
portunity among all social, economic and geo- 
graphic segments of the Nation through various 
media. 

The Committee’s motion picture, “Commence- 
ment,” has figured prominently in its educational 
programs since the film was released early in 
1956. The 21-minute sound picture demonstrates 
that unless all company officers and supervisors 
and the agencies that make up its recruitment 
sources clearly understand that employment and 
promotion are to be based on qualification, with- 
out regard to race, religion or national origin, dis- 
crimination is likely to result. 


“Commencement” Featured in 20 States 


The film was the central feature of “Equal Job 
Opportunity Week” observances held in major in- 
dustrial communities in 20 states during April, 
when leading executives of many types of busi- 
ness were directly involved as speakers, members 
of panels or active sponsors of the programs. 
The Board of Commissioners of the District of 
Columbia, the governors of five states and the 
mayors of eight cities issued Equal Job Oppor- 
tunity Week proclamations. 

The film was broadcast throughout most of 
the country on 140 television stations as a part 
of a 30-minute program “Equality at Work,” with 
Chairman Nixon providing a short introduction 
and subsequent commentary on the National 
Equal Job Opportunity policy. 

The film also has been used extensively in 
small meetings of senior management executives, 
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industrial relations and personnel officers and 
their staffs, foremen and supervisors, and labor 
union leaders. 

The Government contracting agencies have 
used the film extensively to train personnel con- 
cerned with enforcement of the nondiscrimina- 
tion clause. 

More than 25,000 copies of “The Story of The 
President’s Committee on Government Con- 
tracts,” a 12-page pamphlet which relates the 
Committee’s origin, its purpose, and methods of 
operations, were distributed directly and also 
through the contracting agencies and State and 
local governmental and non-governmental agen- 
cies. 

A leaflet, “Mr. Executive—Seven Questions,” 
was prepared as a self-evaluation guide by which 
business executives may check their own com- 
panies for evidence of discrimination, and by 
which they can determine corrective action. 
Approximately 110,000 copies have been dis- 
tributed to business and industrial leaders 
through the contracting agencies, with invita- 
tions-to-bid, with correspondence relating to 
contracts, and with notices of contract award. 

The Committee has distributed 5,500 copies of 
the manual for compliance officers to Federal 
agencies, and an additional 1,500 copies in re- 
sponse to other requests. 


Nondiscrimination Directives Published 


The Committee also published the first com- 
plete set of official Federal nondiscrimination di- 
rectives of the principal contracting agencies: 
the Department of Defense and its constituent 
Military Services, the Department of the Interior, 
the Post Office Department, the Departments of 
Agriculture and Commerce, the Atomic Enegry 
Commission, Canal Zone Government, General 
Services Administration, Housing and Home Fi- 
nance Agency, Tennessee Valley Authority, and 
the Veterans’ Administration. 

The Committee’s second carcard, featuring 
and supporting the “Equal Economic Opportu- 
nity” poster, was distributed to transit systems in 
23 states. 

A three-panel, self-supporting display piece 


‘directing attention to the “Equal Economic Op- 


portunity” poster, was distributed for display in 
public or semipublic areas where contractors 
gather, or where groups of applicants for em- 
ployment will have an opportunity to see it. 
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Mail Trucks to Carry Posters 


Arrangements have been made for a poster 
promoting Equal Job Opportunity on the sides of 
the U. S. Mail trucks from December 16, 1956, 
until January 1, 1957. 

Prints of 20-second and one-minute television 
spot announcements, narrated by Robert Mont- 
gomery and explaining the non-discrimination 
clause, were sent to all U.S. television stations. 

Circulation of the Committee’s Newsletter in- 
creased from 4,000 to 6,000 copies in the year, 
and requests were filled for 30,000 copies of 
literature published the previous year. 

The General Services Administration supplied 
contracting agencies with 253,000 copies of the 
Committee’s “Equal Economic Opportunity” 
poster for display by contractors as required by 
Executive Order 10557. 

Members of the Committee and of the staff 
participated in 54 conferences during the year. 
These have included meetings of the Midwest 
Industrial Relations Association in Chicago; the 
National Community Relations Advisory Coun- 
cil in New York; Federated Employers of San 
Francisco; the 45th annual convention of the 
National Urban League; the Army Judge Advo- 
cate General's School at Charlottesville, Va.; the 
Comptroller's Institute in Chicago, as well as lo- 
cal and regional civic meetings. 


Conclusion 


The President’s Committee on Government 
Contracts has found that the Nation’s business 
and industrial leaders are responding in encour- 
aging numbers to the philosophy that Equal Job 
Opportunity is both good business and good 
citizenship. 

The Committee’s progress demonstrates the 
value of cooperation, negotiation, persuasion and 
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education as effective methods of obtaining eco- 
nomic equality for all of America’s people. 

It has become apparent that the availability of 
qualified minority workers will be an increasing- 
ly important factor in the future extension of eco- 
nomic equality. The Committee is seeking to 
bring this situation to the attention of agencies 
concerned with the education and training of 
young people. 

The Committee expects during the coming 
year to continue its own educational programs, 
and to assist and encourage those of other agen- 
cies wherever they contribute to the elimination 
or reduction of the basic causes and costs of dis- 
crimination. 

The new system of compliance reviews will 
give the Committee more comprehensive knowl- 
edge of those phases of its program which re- 
quire increased attention, and will guide it in 
defining further efforts to be undertaken in co- 
operation with the contracting agencies. 

During the past three years of the Equal Job 
Opportunity program, the contract administra- 
tion personnel of the agencies have become fa- 
miliar with the Committee’s objectives and have 
gained valuable experience in implementing 
them. The contractors have become aware that 
the Government is determined to eliminate dis- 
crimination on work done under Government 
contract. Agencies and groups outside the Fed- 
eral Government concerned with economic 
equality also are familiar with the Government’s 
program and joint effort between them and the 
Committee are more productive. 

Because of this accumulation of experience and 
knowledge by the Federal Government and other 
agencies, the Committee is confident that its 
future efforts to carry out the President’s pro- 
gram to eliminate discriminatory employment 
practices will be increasingly effective. 




















EDUCATION 
Public Schools—Kentucky 


ATTORNEYS 
GENERAL 


The Attorney General of Kentucky was requested by the superintendent of schools of Hender- 
son County, Kentucky, to answer several questions dealing with the adoption and implementa- 
tion of plans for integration of public schools. Those questions and the answers of the Atiorney 
General are set out in the opinion below. (The prior opinion referred to by the Attorney Gen- 


eral is reproduced at 1 Race Rel L. Rep. 983.) 


September 28, 1956 


Mr. C. B. West, Superintendent 
Henderson County Schools 
Henderson, Kentucky 


Dear Mr. West: 


This is in reply to your letter of September 27, 
1956. You have asked several questions dealing 
with integration in the Henderson County School 
system, brought about as a result of the Supreme 
Court decision outlawing segregation in the pub- 
lic schools. We will discuss each question in 
the order presented. 


1. Is the formal adoption of a plan necessary 
before a district begins complying with the 
Supreme Court decision? 


Answer: A formal adoption in the sense 
of a stereotyped procedure is not, we be- 
lieve, contemplated as a necessity for com- 
pliance. However, a school board, as we 
have pointed out in earlier opinions, acts 
only through its duly authenticated minutes 
and, except in the case of ratification as dis- 
cussed in our answer to your second ques- 
tion, it must take some action to begin 
desegregation. We have reached this con- 
clusion earlier and we believe our opinion 
has received support in the Hopkins County 
School Board case, judging from newspaper 
accounts of yesterday's proceedings in the 
Federal Court in Owensboro. Of course, we 
have not seen the actual order entered by 
the Federal Judge. The excerpt from the 
minutes of the Henderson County School 
Board meeting of August 11, 1956, is ade- 
quate for the adoption of integration plans 
in your school system, in our opinion. 


2. May the superintendent, the executive 
officer of the board of education, at the direc- 
tion and agreement of the board and in keeping 
with the policy of the board, either oral or 
written, proceed to enroll pupils without regard 
to race? 


Answer: The superintendent, being the 
executive officer of the school board, can 
proceed to enroll pupils under the direction 
and policy formulated by the school board. 
The correct procedure in this regard would 
be for the school board to formulate the 
policy and plans for enrollment of pupils 
and related matters in a properly called 
meeting and have such plans spread upon 
the minute books of the meeting, duly au- 
thenticated by the secretary or chairman of 
the board. However, in the absence of this 
procedure, we can envision a situation 
wherein the school board, after action by 
the superintendent, ratifies that action. This 
could take place by formal ratification at a 
duly called meeting or approval of related 
matters indicating a ratification of the con- 
duct of the superintendent. 


8. While a local school district has the re- 
sponsibility of desegregation with “deliberate 
speed,” once it has begun does it have a legal 
right to cease that compliance which has started? 


Answer: Once the school board has set 
into action its plans for integration, it has no 
legal right, under the Supreme Court de- 
cision, to abandon these plans and assume 
the position occupied originally. We would 
like to point out at this juncture that an 
integration plan gradual in nature will not 
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necessarily be overthrown by a court, if 
good faith is exhibited by the school board. 


4. In view of the Kentucky compulsory at- 
tendance law under which parents are respon- 
sible for their children’s violations, is there any 
statute under which action could be taken 
against individuals or organizations which ad- 
vocate violation of the attendance laws and 
which use threats to promote violations? Do the 
activities of those individuals or organizations 
constitute a conspiracy to advocate violation of 
the laws in the state? 


Answer: Our general conspiracy statute 
is found in KRS 437.110. We feel that there 
must be acts of intimidation present or the 
intent to commit a felonious act in order to 
make this statute applicable. It must be 
noted that the violation of the compulsory 
attendance laws amounts to a misdemeanor 
only. Therefore, unless intimidation is pres- 
ent, we doubt that this criminal statute can 
be applied to this situation. However, there 
is a possibility that a common law con- 
spiracy is present. See Commonwealth vs. 
Barnett, 196 Ky. 731, 245 S. W. 874, for a dis- 
cussion of common law conspiracies. It ap- 
pears that this crime existed at common law 
before the adoption of the statute, 33 Edward 
I. It has been held that this statute merely 
codified a part of the law on conspiracies, 
and that common law conspiracy continued 
to exist. Since it was a part of the common 
law of England at the time of the settlement 
of Virginia in 1607, and of Virginia at the 
time of our separation in 1792, it is a part 
of our law. The Court’s definition of such 
a conspiracy is as follows: 


“A conspiracy at the common law con- 
sisted in an agreement, confederation or 


combination ‘between two or more per- 
sons to do a criminal or an unlawful 
act by criminal or unlawful means,’ or 
to do a lawful act by unlawful 
means ... , and a conspiracy merely 
to commit a crime is <n offense within 
itself without any accompanying or 
succeeding overt act in an effort to ex- 
ecute the purpose for which the con- 
spiracy was formed ... , the unlawful 
combination alone forming the grava- 
men of the offense, and it was only a 
misdemeanor at common law .. .” 


Also, there is a possibility of KRS 432.040 
being violated. This is our Sedition Statute 
which the Supreme Court, in the case of 
Pennsylvania vs. Nelson (decided April 2, 
1956), rendered partially ineffective. How- 
ever, our Court of Appeals in the case of 
Braden v. Commonwealth, 291 S. W. 2d 843, 
held that such statute could still be applied 
to unlawful acts within and against the 
Commonwealth of Kentucky. 


Naturally, any action must be taken by 
the grand jury of Henderson County. The 
Commonwealth’s Attorney for that district 
should certainly be consulted in this mat- 
ter, and we are not attempting to prescribe 
his duties or interfere in any way. This 
opinion is advisory in nature. 

Very truly yours, 

JO M. FERGUSON 
ATTORNEY GENERAL 
By: 

/S/ 

R. F. Matthews, Jr. 
Assistant Attorney General 





PUBLIC MEETINGS 


Interracial—Virginia 








The Commonwealth’s Attorney of Arlington County, Virginia, requested of the state Attorney 
General an opinion whether the state statute requiring racial segregation at “public assem- 
blages” would be applicable to political discussion meetings held in public school buildings 
under sponsorship of the League of Women Voters. On October 16, 1956, the Attorney Gen- 
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eral replied that such meetings would constitute public assemblages and thus subject to the 


segregation provisions of the statute. 


October 16, 1956 


Honorable William J. Hassan 
Commonwealth’s Attorney 
Arlington County 

Arlington 1, Virginia 


My dear Mr. Hassan: 


This is in reply to your letter of October 9, 


1956, which reads, in part, as follows: 


“Several citizens of Arlington County have 
inquired as to the legality of certain activi- 
ties connected with the current political 
campaign. They have requested that I seek 
an opinion from the Attorney General in 
connection with this problem, which opinion 
I am happy to request. 


“In Arlington County, the League of 
Women Voters for the past several years, 
has sponsored a program which has been 
known as ‘Neighborhood Candidates Meet- 
ings.’ The objective of the League of Wom- 
en Voters was to consolidate the number of 
appearances a candidate would have to 
make at all of our citizens’ associations into 
six or seven area meetings. The League of 
Women Voters invited citizens’ associations 
and other organizations to participate in 
this program by making donations to finance 
advertising, printing, and the mailing of 
questionnaires to candidates and material to 
the participating organization, and for the 
hire of halls in which the meetings are held. 

“At the present time, all meetings are held 
in public school buildings. It is anticipated 
that at some of these meetings, as in the 
past, there will be some colored attendance, 
and the question involved is whether Title 

_ 18, Sections 327 and 328 require the segrega- 
tion of the racés at such a meeting. I have 
given them my opinion based upon a series 
of segregation cases concerned with schools 
in Arlington in recent years, and upon the 
opinion of the Three-Judge Court of the 
Eastern District of Virginia, in the case of 
NAACP vs. The City of Richmond, decided 
September 24, 1951. 

“As I see the question, it is whether the 
phrase ‘public assemblage’ applies to this 
type of meeting. The meeting is a presenta- 


tion by each of two candidates of a main 
speech of 15 minutes and a rebuttal of 5 
minutes, and a question period. The meet- 
ings are for the purpose of making voters 
of an area familiar with the candidates, their 
qualifications and their platforms and are, of 
course, open to all who seek to attend. 

“It is my opinion that such a meeting does 
not require segregation of the races as pro- 
vided in Title 18, Section 327. However, 
it is your opinion that is desired, and I would 
appreciate it if you gave such an opinion 
without regard to anything I may have said 
in connection with my opinion.” 


Section 18-327 of the Code of Virginia is as 
follows: 


“Every person, firm, institution or cor- 
poration operating, maintaining, keeping, 
conducting, sponsoring or permitting any 
public hall, theatre, opera house, motion pic- 
ture show or any place of public entertain- 
ment or public assemblage which is attended 
by both white and colored persons shall 
separate the white race and the colored race 
and shall set apart and designate in each 
such public hall, theatre, opera house, mo- 
tion picture show or place of public enter- 
tainment or public assemblage certain seats 
therein to be occupied by white persons and 
a portion thereof, or certain seats therein, 
to be occupied by colored persons and any 
such person, firm, institution or corporation 
that shall fail, refuse or neglect to comply 
with the provisions of this section shall be 
guilty of a misdemeanor and upon convic- 
tion thereof shall be fined not less than one 
hundred dollars nor more than five hundred 
dollars for each offense.” 


Based upon the facts presented by you, I am 
of the opinion that the type of meeting described 
is a public assemblage. It is, therefore, the duty 
of the local school board as a condition precedent 
to granting a permit for such meetings, to require 


’ that, when such meetings are attended by both 


white and colored persons, they shall be seated 
in spaces or seats designated for members of 
the respective races. The responsibility for the 
designation of such spaces or seats is upon the 
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school board that has the control of the build- 
ing in which the meeting is to take place. In 
the event any such public assemblage is held in 
a building by permission of a private owner, 
the same responsibility rests upon such owner. 
Persons who attend such meetings and refuse 
to take the space assigned for members of their 


race would be subject to the enforcement pro- 
visions of § 18-328 of the Code. 


With best wishes, I am 


Very sincerely yours, 
J. Lindsay Almond, Jr 
Attorney General 





PUBLIC ACCOMMODATIONS 


Discriminatory Practices—Michigan 


The Attorney General of Michigan was asked for an opinion whether the provision of Act No. 
182 of the Michigan Public Acts of 1956 (see 1 Race Rel. L. Rep. 946), prohibiting discrimi- 
nation on the basis of race, color or religion in places of public accommodation, which permits 
the revocation of licenses of violators is constitutional. In Opinion No. 2564, July 23, 1956, 
the Attorney General stated that such a penalty was within the reasonable exercise of the 





police power of the state. 


July 23, 1956 
Honorable Cora M. Brown 
State Senator 
201 Lawyers Building 
Detroit 26, Michigan 


Dear Senator Brown: 


You have asked the opinion of this office on 
the constitutionality of certain language con- 
tained in Act No. 182, Public Acts of 1956, which 
language is as follows: 


“In the event that any person violating this 
section is operating by virtue of a license 
issued by the state, or any municipal au- 
thority, the court, in addition to the penalty 
prescribed above, may suspend or revoke 
such license.” 


Act No. 182 originated as Senate Bill No. 1096, 
which is “a bill to amend sections 146 and 147 
of Act No. 328 of the Public Acts of 1931, en- 
titled “The Michigan Penal Code.’” The sections 
amended by Act No. 182 are sections of the 
penal code relating to civil rights. The portion 
of the act quoted above is added to the former 
section 147. 


The power of the legislature to prevent dis- 
crimination because of race, creed or color in 
public accommodations has been upheld as a 
valid exercise of the police power by the court 
in Bolden y. Grand Rapids Operating Corp., 
239 Mich 318. The court in its opinion quoted 


from the decision of Chief Justice Shaw in the 
case of Commonwealth v. Alger, 7 Such (Mass) 
53, 85, as follows: 


“The power we allude to is rather the 
police power, the power vested in the legis- 
lature by the constitution, to make, ordain, 
and establish all manner of wholesome and 
reasonable laws, statutes and ordinances, 
either with penalties or without, not repug- 
nant to the constitution, as they shall judge 
to be for the good and welfare of the Com- 
monwealth.” 


The legislature is authorized to define what 
acts shall constitute criminal offenses and what 
penalties shall be inflicted upon the offender. 
People v. Hanrakan, 75 Mich 611, 4 LRA 751. 

It may order the taking of life, liberty or 
property for crime, so long as it is within the 
limitation of the constitution. State v. Wood- 
ward (W. Va.) 69 SE 385. 


Upon the legislature alone is conferred the 
power to fix the minimum and the maximum of 
the punishment for crime. People v. Smith, 94 
Mich 644. 

The Michigan Constitution of 1908, Article V, 
§28, expressly authorizes the legislature to pro- 
vide by law for indeterminate sentences as a 
punishment for crime, and the court in the case 
of In re Southard, 298 Mich 75 has ruled that 
the legislature may adopt a flexible law and 
the courts, in the exercise of their discretion, fit 
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the punishment to the needs of the particular 
case. 

The law is well settled that the state, in order 
to protect public health, safety, morals and wel- 
fare may license certain occupations, trades, or 
callings under the police power. Brazee v. Peo- 
ple of the State of Michigan, 241 US 340; John- 
son v. Commissioner of Agriculture, 314 Mich 
548. 

The courts appear to be in agreement that a 
license is not a contract between the sovereign 
and the licensee, and it is not a vested property 
right. Gamble v. Liquor Control Commission, 
325 Mich 576; People v. Schafran, 168 Mich 
324; Johnson v. Liquor Control Commission, 
266 Mich 682; People ex rel Lodes v. Depart- 
ment of Health (NY) 82 NE 187; Garford 
Trucking, Inc., v. Hoffman (NJ) 177 A 882. 

A license is a privilege to be exercised under 
proper restriction. Morse v. Liquor Control 
Commission 319 Mich 52. It is in the nature of a 
permit subject to the control of the state in 
the exercise of the police power. Fitzpatrick v. 
Liquor Control Commission, 316 Mich 83, 172 
ALR 608. 

In the case of State v. Woodward, (W. Va.) 69 
SE 385, the defendant, a liquor licensee of the 
state, was found guilty of keeping open on 
Sunday, a room where liquor was kept and sold 
in violation of a statute. The punishment upon 
conviction of an infraction of this law included 
a fine, imprisonment, a mandatory revocation of 
the license and an order that the room and 
premises shall not be used for sale, storage or 
manufacture of liquor for one year after con- 
viction. The court held that when the licensee 
accepted his license, he accepted it subject to 
legal regulations, and the legislature could de- 
clare its forfeiture for a violation of the law, and 
such a punishment, which is inflicted after due 
process is had, is a valid exercise of the legisla- 
tive power to define and punish crimes. Further 
the said statute was held not to impose cruel or 
unusual punishment. Borck v. State (Ala) 39 
So 580. 


A statute providing for the forfeiture of a 
liquor license granted by the state upon the 
second conviction of the licensee for violating 
the liquor act was upheld by the court in Peo- 
ple v. Schafran (Mich), supra, as a reasonable 
exercise of the police power. The court found 
that the licensee accepted his license upon the 
condition that he shall not violate the provisions 
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of the statute, which he was bound to know. 
Inasmuch as the license creates no vested 
rights, is only a permit and is subject to the 
police power, the state may revoke the license 
when it deems fit for the public welfare and such 
action is not unreasonable or oppressive. It 
should be noted that the statute provides for an 
automatic forfeiture upon the second conviction, 
and the court upheld this provision as valid. 
Sprayberry v. City of Atlanta, (Ga) 13 SE 197; 
People v. Meyers, 95 NY 223; Scuhwuchow v. 
City of Chicago, 68 Ill 444. 

If a license granted by the state may be for- 
feited by the state upon a violation by the licen- 
see of the licensing statute, it must follow that 
the legislature may provide that a license may 
be suspended, forfeited or revoked for violation 
of any law by the licensee in the exercise of his 
license, which the licensee is bound to know and 
observe. 

The court in the case of Dinuzzo v. State of 
Nebraska, 123 NW 309, upheld a statute impos- 
ing a punishment of a fine and forfeiture of a 
license upon conviction of a licensee for violating 
the law as usual and lawful. 

A statute imposing a forfeiture of a license 
upon the holder’s conviction of violating the 
provisions of the ordinances or the laws of the 
state was upheld by the court as reasonable in 
the case of Campbell v. Thomasville (Ga), 64 
SE 815. 

Therefore the legislature in the exercise of the 
police power may define and order punishment 
for crime, and the state may order punishment of 
persons holding licenses issued by the state, af- 
ter due process of law, with suspension or rev- 
ocation of their licenses. 


It is patent that licensees of the state, as well 
as all other citizens, must obey the laws of the 
state, and suspension or revocation of their 
licenses as a punishment for violating the laws 
of the state, cannot be considered unreasonable. 


It is suggested that a serious problem would 
arise when the license sought to be suspended 
or revoked is one granted by the Liquor Con- 
trol Commission. 

The people have by initiative enacted Article 
XVI Section 11 of the state constitution, as 


" amended, and it reads as follows: 


“The legislature may by law establish a 
liquor control commission, who, subject to 
statutory limitations, shall exercise complete 
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control of the alcoholic beverage traffic 
within this state, including the retail sales 
thereof; and the legislature may also pro- 
vide for an excise tax on such sales: Provid- 
ing, however, That neither the legislature 
nor such commission may authorize the 
manufacture or sale of alcoholic beverages 
in any county in which the electors thereof, 
by a majority vote, shall prohibit the same.” 

The legislature has enacted a Liquor Control 
Act, establishing a liquor control commission, 
being $436.1 et seq., CL 1948 and supplements; 
§ 18.971, et seq., MSA and supplement. 

The action of a court in punishing a licensee 
for a violation of the law, which in the amend- 
ment to the penal code consists of fine, imprison- 
ment and suspension or revocation of the license, 
in the discretion of the court, cannot be said to 
be control of the liquor traffic for the court is 
imposing punishment for a crime only, and by its 
action is not regulating or governing the liquor 
traffic. Noey v. City of Saginaw, 271 Mich 595. 

Its act of suspending or revoking a license is 
no more a regulation or governing of the liquor 
traffic than when it imprisons a licensee as pun- 
ishment for the violation of any statute. 

Our court has held that the act of revocation 
of a license of a physician,’ the license of an 
employment agency,” and the license of a for- 
eign insurance company,’ is but a ministerial act. 
This being so, the act of revocation of a license 
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by the Liquor Control Commission is not an 
act of such a character within the safeguards 
of the constitutional amendment (Article XVI, 
Sec. 11) as to make it immune from any subse- 
quent legislative enactment providing another 
method, through judicial process, of revocation 
as punishment for the commission of a crime. 

The language of the amendment to the con- 
stitution, appears to contain no limitation upon 
the authority of the legislature to define crimes 
and order punishment for crimes. To contend 
that the language of the amendment indicated 
that the people intended to limit the power of 
the legislature to define crimes and determine 
punishment for crimes in its effort to provide for 
the regulation of the liquor traffic, so fraught 
with danger, is untenable. 

Therefore it is my opinion that the amendment 
to the penal code that provides for the punish- 
ment of a person, operating by virtue of a 
license, violating section 147 of the Michigan 
Penal Code, by suspension or revocation of his 
license is constitutional. 


Very truly yours, 


THOMAS M. KAVANAGH 
Attorney General 
1, Kennedy v. State Board of Registration in Medicine, 
145 Mich 241. 
2. People v. Brazee, 183 Mich 259. 


8. Hartford Fire Insurance Co. v. Raymond, 70 Mich 
485. 





ELECTIONS 
Voting—Utah 


The Secretary of State of Utah requested an opinion of the state Attorney General regarding 
the furnishing of voting facilities for Indians on reservations. The Attorney General replied 
that, based on a Utah statute, Indians who are residents on a reservation are not entitled to 
register or vote. See also the opinion of the Utah Supreme Court on this question in Allen v. 


Merrell, supra, p. 1067. 


March 23, 1956 


56032 
REQUESTED: Hon. Lamont F. Toronto, Sec- 
retary of State 


Opinion By: E. R. Callister, Attorney 


General; 


K. Roger Bean, Assistant At- 
torney General 


QUESTION: Who has the responsi- 
bility of providing voting 
facilities for Indians? 

CONCLUSION: No facilities are necessary 


for Indians living on reserva- 
tions. 


Indians who are born in the United States are 
citizens of the United States. 8 U.S.C.A., Section 

















ATTORNEYS GENERAL 1161 


1401. As such, they are entitled to the same vot- 
ing privileges as other citizens. Constitution of 
Utah, Article IV, Section 2. But like other citi- 
zens, they must establish a voting residence in 
Utah in accordance with the terms of Section 
20-2-14, Utah Code Annotated 1953. Paragraph 
11 of that section provides as follows: 


“(11) Any person living upon any Indian or 
military reservation shall not be deemed a 
resident of Utah within the meaning of this 
chapter, unless such person had acquired a 
residence in some county in Utah prior to tak- 
ing up his residence upon such Indian or mili- 
tary reservation.” 


Accordingly, Indians who live on the reserva- 
tions are not entitled to vote in Utah and a Board 
of County Commissioners has no duty to provide 
them with voting facilities. Indians living off the 
reservation may, of course, register and vote in 
the voting district in which they reside, the same 
as any other citizen. 


Yours very truly, 
E. R. CALLISTER 
Attorney General 


ERC:gq 





EMPLOYMENT 


Fair Employment Laws—Minnesota 


The Attorney General of Minnesota was requested for an opinion whether, under that state’s 
Fair Employment Practices Act, a prospective employee might be required to furnish a photo- 
graph of himself as a part of an application for employment. The Attorney General replied 
that applicants for entployment might be required to furnish photographs in advance of 
employment only where the requirement was based upon a bona fide occupational qualifica- 


tion. 


Minnesota State Fair Employment Practices 
Commission 
State Office Building 
St. Paul 1, Minnesota 
Attention: Wilfred C. Leland, Jr. 
Executive Director 
Dear Sir: 
In your request for an opinion of the Attorney 
General you state these 


FACTS: 


“We have received an inquiry from the 
Executive Secretary of the Minnesota Nurses 
Association asking ‘whether or not it is any 
longer permissible for an employer to re- 
quire a photograph of a nurse when she is 
being hired.” 


and ask this 
QUESTION: 


“Is it a violation of the Fair Employment 
Practices Law for an employer to require 
an applicant to submit a photograph in ad- 
vance of employment?” 


OPINION 


The provision of the State Fair Employment 
Practices Law, L. 1955, c. 516, pertinent to your 
inquiry, is Sec. 5 (8)(a), which provides as 
follows: 

“(363.03) Unfair employment practices. 
Except when based on a bona fide occupa- 
tional qualification, it is an unfair employ- 
ment practice: 

Sd ° oF 2 a 

“(8) for an employer, employment 
agency, or labor organization, before an in- 
dividual is employed by an employer or 
admitted to membership in a labor organiza- 
tion, to 

“(a) require the applicant to furnish in- 
formation that pertains to the applicant's 
race, color, creed, religion or national origin, 
unless, for the purpose of national security, 
information pertaining to the national origin 
of the applicant is required by the United 
States, this state or a political subdivision or 
agency of the United States or this state; 


Sec. 5 (8)(a), as finally enacted, does not 
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specifically deal with the question of photo- 
graphs. Therefore, the answer to your question 
depends upon the interpretation placed upon the 
language of this section. 


In determining the question we are guided by 
MSA § 645.16, which in part provides as fol- 
lows: 


“When the words of a law are not explicit, 
the intention of the legislature may be as- 
certained by considering, among other mat- 
ters: 

“(1) The occasion and necessity for the 
law; 

(2) The circumstances under which it 
was enacted; 

(3) The mischief to be remedied; 

(4) The object to be attained; 

(5) The former law, if any, including 
other laws upon the same or similar subjects; 

(6) The consequences of a_ particular 
interpretation; 

(7) The contemporaneous legislative his- 
tory; and 

(8) Legislative and administrative inter- 
pretations of the statute.” 


Reference to the legislative history of the Fair 
Employment Practices Laws shows that Sec. 5 
(8)(a) of the Fair Employment Practices Bill, 
as originally introduced’, contained a specific 
reference to the requirement by an employer of 
a photograph. The section originally provided: 


“(a) elicit or attempt to elicit informa- 
tion that pertains to the applicant’s race, 
color, creed, religion or national origin, or 
to require an applicant to submit a photo- 
graph, unless, for the purpose of national 
security, the national origin of the applicant 
is required by the United States, this state 
or a political subdivision or agency of the 
United States or this state;” (Emphasis 
added. ) 


The Journal of the Senate shows that on April 
12, 1955, Sec. 5 (8)(a) was amended by strik- 
ing the words: “or to require an applicant to 
submit a photograph”. Journal of the Senate, 
April 12, 1955, p. 1539. Other amendments to 
the bill not here material were made, and the 
bill was finally passed and enacted into law 
without a specific reference to photographs. 





1H. F. No. 778, S.F. No. 722. 
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We may look to the language of the statute 
as it was finally enacted, as well as to the oc- 
casion and necessity for the law and the mis- 
chief sought to be remedied thereby, to de- 
termine if the legislature intended to allow 
photographs to be required of applicants for 
employment even though the photographs may 
have ho relation to a bona fide occupational 
qualification. 

The statute in Sec. 5 (8)(a) declares it to be 
an unfair employment notice for an employer, 
employment agency, or labor organization in 
advance of employment to require the applicant 
“to furnish information that pertains to the ap- 
plicant’s race, color, creed, religion or national 
origin” unless such requirement is based upon 
a bona fide occupational qualification. Certain- 
ly a photograph may disclose “information” that 
pertains to an applicant's race, color or national 
origin. To conclude otherwise would be wholly 
unrealistic. 

To conclude otherwise, and therefore to allow 
employers, employment agencies, or labor or- 
ganizations to require photographs without any 
restriction or limitation, could result in the use 
of photographs as devices to subvert the very 
substance and purpose of the Fair Employment 
Practices Law, which is to “foster the employ- 
ment of all individuals in this state in accordance 
with their fullest capacities, regardless of their 
race, color, creed, religion or national origin.” 
L. 1955, c. 516, § 1. 

In view of the clear and reasonable inter- 
pretation which can be given to Sec. 5 (8)(a) 
of the statute, and having in mind the purposes 
and policies of the Fair Employment Practices 
Law, it is our opinion that in deleting the spe- 
cific reference to photographs from the Fair 
Employment Practices bill, the legislature in- 
tended only to strike out that which would be 
unnecessary and surplus language; and that such 
deletion in no way indicated an intent to allow 
photographs to be required without restriction or 
limitation. This conclusion is in accord with 
the liberal interpretation to be afforded to the 
provisions of the Fair Employment Practices 
Law. L. 1955, c. 516, § 13. 

It must be borne in mind that the law ex- 
pressly safeguards the legitimate interests of the 
employer, employment agency and labor organi- 
zation by permitting them to require a photo- 
graph when the requirement is based upon a 
“bona fide occupational qualification.” 





ATTORNEYS GENERAL 


Whether the requirement of a photograph is 
based upon such a bona fide occupational quali- 
fication is a question of fact to be determined in 
each individual instance. 


Based upon the foregoing, it is our opinion 
that an employer may require an applicant for 
employment to furnish a photograph in advance 
of employment only when it can be shown that 
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the requirement of the photograph is based upon 
a bona fide occupational qualification. 


Very truly yours 
MILES LORD 
Attorney General 
ROBERT LATZ 
Special Assistant 
Attorney General 





EMPLOYMENT 


Fair Employment Laws—Oregon 


The Attorney General of Oregon was requested for an opinion whether, under the Oregon 
Fair Employment Practices Act, a form for application for employment could include a ques- 
tion whether the prospective employee “regularly attends a house of worship.” The Attorney 
General stated that such a question might be conducive to discrimination on the basis of relig- 


ion and was therefore prohibited by the statute. 


August 28, 1956 


Honorable Norman O. Nilsen 
Commissioner, Bureau of Labor 
State Office Building 


No. 3460 


The question raised by you in your letter 
and subsequent oral communications to this 
office is whether or not, in view of the provisions 
of ORS 659.030, it is unlawful for an employer 
or prospective employer to ask on an applica- 
tion form for prospective employes if the appli- 
cant “regularly attends a house of worship.” 

You state that to date you have approved such 
an inquiry but that an applicant for employment 
in which the inquiry is made has raised an ob- 
jection to it. The purpose of your inquiry arises 
from the duties imposed upon you by the pro- 
visions of ORS 659.040 to 659.070 to review 
upon complaint allegations of unlawful employ- 
ment practices. 


ORS 659.030 provides in part as follows: 

“For the purposes of ORS 659.010 to 
659.140, it is an unlawful employment prac- 
tice: 

“(1) For an employer, because of the 
race, religion, color or national origin of 
any individual, to refuse to hire or employ 
or to bar or discharge from employment 
such individual or to discriminate against 


* 
such individual in compensation or in terms, 
conditions or privileges of employment. 
= = a 


“(3) For an employer or ‘employment 
agency to print or circulate er cause to be 
printed or circulated any statement, adver- 
tisement or publication, or to*use any form 
of application for employment or to make 
any inquiry in connection with prospective 
employment which expresses directly or 
indirectly any limitation, ‘ specification or 
discrimination as to race, religion, color or 
national origin, or any intent to make any 
such limitation, specification‘or discrimina- 
tion, unless based upon a bona fide occupa- 
tional qualification.” . 


ORS chapter 659 was enacted for the purpose 
of recognizing and protecting the right of every 
person to secure and retain employment in the 
State of Oregon without discrimination because 
of race, color, national origin, or religious 
opinions held by any individual. See subsection 
(1) of ORS 659.030, supra, and § 8, Article I, 
Oregon Constitution. In this connection see also 
ORS 659.020 which states: 


“(1) It is declared to be the public policy 
of Oregon that practices of discrimination 
against any of its inhabitants because of 
race, religion, color or national origin are a 
matter of state concern and that such dis- 
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crimination threatens not only the rights and 

privileges of its inhabitants but menaces the 

institutions and foundation of a free demo- 
cratic state. 

“(2) The opportunity to obtain employ- 
ment without discrimination because of 
race, religion, color or national origin here- 
by is recognized as and declared to be a 
civil right.” 

The specific purpose of subsection (3) of ORS 
659.030, supra, was to give effect to subsection 
(1) of ORS 659.030, as far as practicable, by 
denying an employer or prospective employer 
the privilege of requesting information, not 
based on bona fide occupational qualifications, 
which discloses the race, color, national origin 
or religion of any employe or applicant for 
employment. To require a disclosure of an 
applicant's attendance or nonattendance at a 
“house of worship” when such person is being 
considered for employment or promotion on a 
job for which such attendance is not a bona 
fide occupational qualification, is clearly in con- 
travention of the intent of ORS chapter 659. 
Information obtained in response to such a 
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question would be sufficient, in many cases, to 
effectuate an employment policy against hiring 
persons of certain religious denominations, faith 
or sect as well as those adhering to no organized 
form of religion. Conversely, such information 
could be used to implement a policy of dis- 
crimination against religious employes and ap- 
plicants for employment by an employer or 
prospective employer who prefers nonreligious 
employes. 

It is the opinion of this office that your ruling 
permitting a prospective employer to ask an 
applicant for employment if he regularly attends 
a “house of worship” is erroneous. Under the 
law no question should be asked of an applicant 
or employe by his employer or prospective em- 
ployer concerning his religion or lack thereof, 
nor his attendance or nonattendance at any 
house or place of worship. 


Very truly yours, 
ROBERT Y. THORNTON 
Attorney General 
By 
H. J. BELTON HAMILTON 
Assistant 





CORPORATIONS 
NAACP—New York 


The New York Commissioner of Social Welfare requested an opinion of the state Attorney 
General whether the National Association for the Advancement of Colored People and the 
NAACP Legal Defense and Educational Fund, Inc., might properly be registered under state 
laws as nonprofit organizations. The Attorney General expressed the opinion that, considering 
the purposes, by-laws and activities of the organizations, they might properly be so registered. 


September 27, 1956 


Hon. Raymond W. Houston 
Commissioner of Social Welfare 
112 State Street 

Albany 7, N.Y. 


Dear Commissioner: 


Your recent communication submits for my 
opinion the question as to whether the National 
Association for the Advancement of Colored 
People, Inc., and the National Association for the 
Advancement of Colored People Legal Defense 
and Education Fund, Inc., both membership 
corporations in this State, now registered with 


you as charitable organizations “are in fact profit 
making organizations and therefore exempt from 
registration.” I, therefore, give you this opinion 
on the question of exemption under the Social 
Welfare Law of the State of New York, as re- 
quested by you. 


I have obtained a copy of the certificates of 
incorporation and by-laws of both organizations 
and other documents relating to the affairs of 
both organizations. The stated principal cor- 
porate purpose of the National Association for 
the Advancement of Colored People, Inc. is: 


“to promote equality of rights and eradicate 
caste or race prejudice among the citizens of 
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the United States; to advance the interest 
of colored citizens; to secure for them im- 
partial suffrage; and to increase their oppor- 
tunities for securing justice in the courts, 
education for their children, employment ac- 
cording to their ability and complete equal- 
ity before the law.” 


The stated principal purpose of the National 
Association for the Advancement of Colored 
People Legal Defense and Educational Fund, 
Inc. is: “to render legal aid gratuitously to such 
Negroes as may appear to be worthy thereof.” 
The certificate of incorporation and by-laws pro- 
vide that the organization shall operate without 
pecuniary benefit to its members. 

Primarily, the character of a corporation must 
be determined by its charter. Matter of Rocke- 
feller, 177 App. Div. 786. The character of both 
corporations as shown from the purposes as 
stated in the certificates of incorporation and by- 
laws of each of the organizations is charitable, 
and non-profit within the language of the Mem- 
bership Corporation Law (sec. 2), and Social 
Welfare Law. 

I have also considered the activities of both 
corporations in order to determine whether the 
means employed by both organizations are of 
such character as to be for profit or profit 
making. For that purpose, I have also obtained 
and examined the financial statements of both 
organizations and it appears therefrom that none 
of the income of either organization inures to the 
benefit of individuals except as salaries and ex- 
penses may be paid for services rendered, and, 
further, that the organizations are not engaged 
in any business activities. 

I find no basis for any view that implementa- 
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tion of the purposes of either organization consti- 
tutes a business or profit making activity. In this 
connection the successful solicitation of funds to 
further the purposes of both organizations which 
results in bringing funds to the organizations 
is not a business activity or profit making. 

The test of whether a corporation is engaged 
in making pecuniary profit does not rest upon the 
financial results of any of its activities. See Kubik 
v. American Composers Alliance, Inc., 54 N.Y.S. 
(2d) 764, 768. The true consideration, rather, is 
whether the corporation is free from a profit 
making purpose. Lawrence-Smith School, Inc. v. 
City of New York, 166 Misc. 856. The legitimate 
interest of the public, through these organiza- 
tions, in protecting the rights of colored persons 
and in obtaining funds for such purposes is not 
a profit-making or profit-taking purpose. 

Accordingly, it is my opinion that neither of 
the corporations named by you is engaged in 
profit-making activities or is engaged in activi- 
ties for pecuniary profit and that they are prop- 
erly registered with you under the Social Wel- 
fare Law as charitable organizations. It is to be 
noted that the view arrived at by me independ- 
ently is supported also by the conclusion of the 
Bureau of Internal Revenue and that of the 
Bureau of Excise Taxes of the office of the Comp- 
troller of the City of New York, who separately 
have held the National Association for the Ad- 
vancement of Colored People, Inc. exempt from 
the tax administered by each of those two federal 
and city bureaus respectively. 


Very truly yours, 


JACOB K. JAVITS 
Attorney General 
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VOLUME | (Issues 1-6) 


Foreword 


This index covers the six issues of RACE 
RELATIONS LAW REPORTER published in 
1956. 

Since current reporting began, however, 
with the 1954 decision of the United States 
Supreme Court in the School Segregation Cases, 
the material presented in this first volume covers 
the important legal developments over a two and 
one-half year period. This subject-matter and 
geographical index, together with the cumulative 
table of cases, is designed to make these materi- 
als more readily available. Quick surveys can be 
made of all the developments in a particular 
state or with respect to a particular topic in all 
the states. 


Public Education 


In making a broad survey of the materials 
presented in this first volume certain decisions of 
the Supreme Court of the United States can be 
taken as landmarks. The first point of reference, 
of course, is the 1954 decision in the School 
Segregation Cases (p. 5 and p. 9). Laws which 
compel racial segregation in the public schools 
are unconstitutional, it was declared, because 
they deny those affected the equal protection of 
the laws and deprive them of liberty without due 
process of law contrary, respectively, to the 
Fourteenth and Fifth Amendments to the Con- 
stitution of the United States. 

In the 1955 decision in the same cases (p. 11) 
the Supreme Court sent them back to the lower 
courts for the entry of appropriate orders carry- 
ing out the principle previously announced “with 
all deliberate speed.” This decision permitted the 
lower federal and the state courts to exercise a 
rather broad discretion in taking account of local 


conditions and requirements as these affect-the . 


manner and timing of compliance with the an- 
nounced constitutional principles. The lower 
courts may consider, and, inferentially, approve 
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INDEX 


plans which call for some degree of continued ex- 
clusion from particular schools on the basis of 
race. In judging these possibly permissive de- 
lays, the decision states that the burden rests on 
responsible school officials to establish that the 
lapse of time is consistent with good faith com- 
pliance at the earliest practicable date. Disagree- 
ment with the constitutional principles enunci- 
ated is not accorded legal significance in.relation 
to the delay permissible under this “implementa- 
tion” decision. 

This factor of permissible delay in the banning 
of compulsory segregation is not available with 
respect to admission to state university graduate 
and professional schools. Florida ex rel. Hawkins 
v. Board of Control (p. 297). The Supreme Court 
has affirmed without opinion a decision of a 
three-judge federal district court requiring the 
immediate elimination of racial distinctions in the 
admission of a Negro to the undergraduate school 
of the University of North Carolina. Board of 
Trustees of the University of North Carolina v. 
Frasier (p. 298). 


Against the backdrop of these Supreme Court 
decisions other legal developments reported in 
this volume may be viewed. Under the heading 
of Epucation in this index, more than 300 entries 
will be found, further subdivided by state or 
more specific topic. More than eighty separate 
actions portray the judicial application of the 
newly-announced constitutional requirements to 
specific local situations. The impact of these basic 
decisions goes beyond attendance at public edu- 
cational institutions. Questions have arisen with 
respect to such matters as school financing 
(p. 658), school districting (p. 138), teacher pay 
(p. 188) and teacher tenure (p. 801). Moreover, 
the impact has not been limited geographically 
to those seventeen states whose laws previously 
required or permitted compulsory segregation. 
This is illustrated by cases arising in California 
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(p. 48), New Jersey (p. 255) and Ohio (p. 311 
and p. 518). 

While the reported decisions give some in- 
dication of the patterns of official compliance, 
indecision or defiance as they have developed in 
each state, state resistance can be more accurately 
gauged by examining references under LEctsLa- 
TION. One reason for this is that the state courts, 
as well as the lower federal courts, have not 
refused in any instance reported to treat the 
Supreme Court school decisions as controlling 
precedent within their limits. Furthermore, as in 
the case of Mississippi, there may be a complete 
absence of reported court litigation in a state, but 
legislative enactments have been passed for the 
avowed purpose of maintaining racial separation. 
These items of state legislation designed to avoid 
or impede the effect of the Supreme Court de- 
cisions fall into several distinct categories, viz., 
school or pupil placement laws (p. 924), provi- 
sions for public school closing coupled with 
tuition grants in private schools (pp. 930, 934); 
restrictions on school appropriations to forbid 
their use in integrated situations (p. 421); laws 
vesting administrative control in the governor 
or legislature in certain contingencies (p. 1106); 
invocations of state police power (p. 239); with- 
drawals of consent to suits against state agencies 
(p. 1103); resolutions of protest and interposition 
(pp. 440, 443). (These page references are illus- 
trative rather than exhaustive.) The great mass 
of legislation falling under these heads (there are 
over 100 entries in this index under LecisLaT1on ) 
has not yet been directly involved in any of the 
reported courts cases. Closely related to the pat- 
terns of state resistance to the Supreme Court 
pronouncements are the reported cases and legis- 
lation dealing with the NAACP (pp. 600, 919, 
956). 


Golf Courses and Parks 


The principle of the School Segregation Cases 
was extended by the Supreme Court to city golf 
courses (p. 14) and state and local parks (p. 15) 
by briefly worded orders in November, 1955. 
The Court of Appeals of Kentucky has said that 
by these actions the “separate but equal” doctrine 
has been overruled insofar as public [i.e., govern- 
mentally-owned] recreational facilities are con- 
cerned (p. 162). Again state legislation and re- 
ported municipal ordinances must be examined 
to detect enactments designed to avoid the result 
of these decisions (pp. 590, 945). 
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Transportation 


In November, 1956, the Supreme Court, in 
another brief order, has made it clear that state 
and local laws compelling segregation on buses 
of city transit lines are unconstitutional under the 
decisions in the school, golf course and park cases 
(p. 1023). The Interstate Commerce Commission 
found that segregation in interstate waiting rooms 
and in interstate transportation by carrier rule 
was forbidden by the Federal Interstate Com- 
merce Act (p. 263 and p. 272). The Supreme 
Court had held state laws requiring segregated 
seating of interstate passengers on buses and 
trains to be an unconstitutional burden on in- 
terstate commerce in 1946 (p. 286). Again the 
LeEcIsLATION heading will refer to state enact- 
ments taken as a result of the ICC interpretation 
of federal law (pp. 428, 741). 


Employment 


By a brief order in November, 1955, the 
Supreme Court made applicable to unions certi- 
fied under the National Labor Relations (Taft- 
Hartley) Act requirements of nondiscriminatory 
representation previously imposed on certain rail- 
way labor unions (p. 20). The effect is to hold 
that a labor union, certified under federal laws 
as an excelusive collective bargaining representa- 
tive for a certain unit, may not use its bargaining 
power to negotiate agreements which discrimi- 
nate on the basis of race. While there has been 
continuing litigation on this general problem, as 
evidenced by the listings under EMPLOYMENT: 
Labor Unions (pp. 384, 558), other major de- 
velopments during the reporting period have 
related to the enactment and administration of 
state and municipal “fair employment” statutes 
and ordinances (pp. 247, 457, 746). At the federal 
level there are reports of action taken by the 
President’s Committee on Government Contracts 
to eliminate racial discrimination in the employ- 
ment of those working on such contracts (pp. 
458, 784, and 1149). 


Juries 


During the reporting period covered by 
Volume One the Supreme Court had occasion 
to apply certain well-settled principles barring 
racial discrimination in the selection of grand 
and trial jurors. (pp. 20, 23). This issue has 
continued to be involved in litigation in the lower 
courts (pp. 203, 687, 697). 
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INDEX 


REFERENCES to materials in Volume I, Race Relations Law Reporter, are includ- 
ed under general topical and geographical headings. A Table of Cases in Volume 


I appears at page 1167. 
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